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LITERARY LAWYERS.! 


A NoTION is current, both in and out of the legal profession, 
that the range of a successful lawyer’s mind must he strictly 
limited to his calling. ‘To know law, nothing else, it is sup- 
posed, must be known. Especially is literature believed to be 
inconsistent with legal acquirement, not merely because it is 
foreign to the field of juridical science, itself immensely extended, 
but also its spirit and influence are supposed to be antagonistic 
to the habit of critical exactness, requisite for nice legal distine- 
tions ; as if literature tended to looseness of thought and super- 
ficial investigation. We recognize this common impression in 
the sneer of the case lawyer at literary accomplishments ; and 
it is obvious enough in the popular allusions so often met with 
in books and conversation. An illustration is furnished by a 
verse of Wordsworth’s ‘* Poet’s Epitaph” — 


“ A lawyer art thou? draw not nigh: 
Go, carry to some fitter place 
The keenness of that practised eye, 

The hardness of that sallow face.” 


It will be the object of this article to test the truth of this 
opinion by the evidence of experience, and some considerations 
of reason; and, in the close, to develop the practical value of 
just views upon the subject. 

Paradoxical as it may seem, we doubt net, that even a very 
cursory view of the field of letters will exhibit abundant proof, 
that no profession or calling has contributed so many literary 
men as the law. Sometimes they have only sipped at the 
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fountain, sometimes they have abandoned the law for more 
flowery fields; sometimes they have applied themselves to 
literature in the intermission of legal occupation, and some- 
times they have carried on the exhaustive labors of a lawyer in 
full practice, side by side with the recreations of the muse, the 
reveries of philosophy, the disquisitions of history, or the poli- 
tical struggles of public life. We may confidently assert that 
neither divinity nor medicine have furnished a number of literar v 
men by any means eomparable with the legal profession. In 
the former pursuit, it has happened, frequently if not generally, 
that clergymen, in becoming writers, upon other than pulpit 
themes, have doffed the surplice. We will not undertake to 
assign the reason, whether it be that theology will permit no 
rival near the throne, or the bent it gives the mind indisposes 
for general literature, or the drain it makes upon thought and 
the pen in its own department, leaves little strength or material 
for different mental fields. Even the scholar’s profession has 
furnished a smaller proportion of literary contribution, than the 
active pursuits of business, especially of the law; and it is 
common, on academie occasions, instead of resorting to the 
scholar’s cloister, to call in as poet or orator some one busily 
engaged in the bustle of life, and often one hurriedly laying 
aside his brief for this pleasant episode to the conflicts of a 
lawyer's practice. 

The elucidation of our subject, founded upon literary examples, 
if we turn our eyes to antiquity, naturally points us to Cicero. 
If he was not a professed lawyer, it was because in his day there 
was a distinction, not now usual, between the counsellor and 
advocate ; for the latter he certainly was by preéminence, and 
his writings are in our day a principal authority for Roman 
laws, which he made a careful study. To qualify himself for 
the trial of causes, he did not indeed confine himself to the 
study of jurisprudence. He explored also all the then known 
world of letters, the fields of philosophy, poetry and history. 
So proficient a pupil was he, that he became a teacher; and 
the same eloquent language that controlled the issues of life, 
liberty and property, before the Roman tribunals, has pleaded 
the cause of philosophy and morals with a beauty and power 
equally irresistible. Cicero, it must be conceded, was not the 
less an advocate in the forum for his fi amiliarity ‘with letters ; 
nor was he by any means disqualified as a writer by his practice 
in legal tribunals. Our law schools might learn a useful lesson 
from his example, not to consign to disuse the pursuit of general 
literature for the sole study of law. The advocate should well 
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understand the whole range of man, in order to know what 
chords of human nature to touch; and his success cannot be 
verfect if he neglects the great fields of thought which lie 
outside of legal science. 

In referring to modern instances, the ficld becomes so vast 
and varied, that it is necessary to limit ourselves to proof by 
specimen or sample. The most notable literary lawyer of 
modern times is Lord Bacon. His merits, moral, literary and 
legal, have been at issue ever since his genius ct ilminated above 
the horizon. ‘The cotemporary verdict established his claims 
to wit and brillianey ; although Queen Elizabeth judged him to be 
‘‘not very deep,” and did not advance him in the legal profes- 
sion. In moral character he was branded as wanting in virtue. 
He has had a new trial, since his day, before cach successive 
generation ; and the finding has varied from the verdict of his own 
times by rating more highly his immense philosophical genius 
while his legal qualifications have not been so highly valued, nor 
has the stigma been removed from his moral character. Often 
has a rehearing been sued for on the moral question, and the 
attempt has been made to whitewash this part of Lord Bacon’s 
record. We shall not stop to moot the point. Suftice it to 
say, in passing, that Lord Bacon’s ungrateful, dastardly and 
cruel prosecution of his noble friend Essex, and his pliant 
endeavor to please King James by perverting the judges, are 
circumstances forever inexplicable on any theory of rectitude. 
Were it not for these obstinate facts, the charge of judicial 
bribery might perhaps be extenuated by the habitual corruption 
of the times; although we have a right to require a man so 
superior to his cotemporaries in intellect, to rise also above their 
level of morality. To our mind, indeed, the defenders of Lord 
Bacon make but a lame ease, in shielding him with the general 
corruption of the times, as if he were exonerated from the 
claims of morality by the iniquity of others; nor does it seem 
to us, had the accepting of gifts been regarded as the ordi- 
nary perquisites of the judicial office, received as a substitute 
for salary, that only some score of instances would have been 
specified in an impeachment urged on by Lord Coke, who would 
thus have thrown stones from a glass house ; nor would it, when 
admitted to be true, have been made the basis of a severe sentence 
of the House of Lords. It is clear that these proceedings could 
not have been had, if the common sentiment of the day had not 
condemned, as it now does, the acceptance of gifts by the 
Chancellor as in the nature of judicial bribery. We have 
sufficient evidence of Bacon’s own view of this subject, in his 
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Essay ‘* Of Great Place ;” in which he says,—** For corruption 
do not only bind thy own hands or thy servant’s hands from 
taking, but bind the hands of suitors also from offering; for 
integrity used doth the one; but integrity professed, and with 
a manifest detestation of bribery, doth the other; and avoid 
not only the fault, but the suspicion.” But if we admit 
that Bacon had a defence, how can we feel anything but 
contempt for the abject spirit which pleaded guilty and cried 
craven at the first attack. If he was induced by cowardice, he 
manifested a weakness which would have disgraced the lowest 
subaltern. If his motive was to pander to the king at the price 
of his own honor, then he justly deserves the stigma of being 
‘*the meanest of mankind.” Bacon’s case, if we exonerate 
him from corruption, exhibits a still more disgraceful aspect in 
the base poltroonery which he exhibited in throwing away his 
weapon before a blow was struck, and crawling in the dust 
betore his adversaries. 

No; if Bacon’s genius towered like a mountain, his morality 
sank like a cavernous valley, as conspicuously deficient as his 
mind was gigantic. In this respect, the judgment of public 
opinion will, not be reversed. There is, however, a particular, 
in which we are apprehensive that full justice has not been done 
him. His legal ability and learning have been undervalued, by 
reason of their supposed incompatibility with his acknowle deed 
philosophical depth and general learning,—a supposition which, 
we think, ought to be claseed with ** vulgar legal errors.”! It 
was on this account, that when he proposed to apply his mighty 
powers to digesting and reducing to system the English law, 
which in his ‘day was a confused mass of statutes and judicial 
decisions, his advances met with no encouragement; and legal 
science has undoubtedly incurred an irreparable loss by his 
abandonment of the enterprise ; for his writings upon law ques- 
tions are of a character to indicate that in this department also 
he had the same Herculean grasp of principles which accom- 
plished the reformation of other fields of science, and laid man- 
kind under an everlasting debt to the great founder of empiricism. 
In submitting his proposition to codify the laws of England, 
Bacon wrote to the king, ‘*I do assure your majesty, and am 
in good hope that when Sir Edward Coke’s reports, and my 
rules and decisions shall come to posterity, there will be, what- 
soever is now thought, question who was the greater lawyer.” 





1 See an interesting article on Vulgar Legal Errors, in the last volume of 
the Law Reporter. 
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Tn juxtaposition with Bacon, it may be well to alvert to his 
creat rival and cordial hater, Lord Coke. As the former is an 
evidence that general knowledge and versatile talent are not 
inconsistent with vast legal acquirement, so the latter, we 
think, goes to prove that a lack of general culture is prejudicial 
even to the speciality of the law. 

Lord Coke boasted as his motto,— 


“Sex horas somno, totidem des legibus aequis ; 
Quatuor orabis, des epulisque duas ; 
Quod superest ultro sacris largire Camcenis.” 


We give him full credit for living up to the second point in 
this ideal outline. But in the ** quatuor orabis,” if practised 
at all, it would seem that the vindictive rival, the virulent pros- 
ecutor and pugnacious husband must have omitted the ‘+ forgive 
as we forgive,” or even substituted an imprecation ; for his life 
record certainly gives small evidence of answers of peace. So, 
too, we fancy, in the last poetical injunction, hke a guide-board, 
Coke pointed to others the way he went not himself. ITis style 
of writing shows no trace of classical refinement. While he 
was immensely laborious and studious of cases, it is evident 
that he was a stranger to those methods of thought and amenities 
of style, which, when cultivated in other fields of literature, 
lend a grace to the legal pen. We would not imply that flowers 
of poesy or rhetoric are to be imported into juridical expression, 
the beauty of which undoubtedly consists in perspicuity, direct- 
ness, terseness and simplicity, unencumbered with ornament. 
Its keen Damascus blade should not be garlanded with flowers. 
But it is equally true that the legal style should not be turgid, 
heavy, laborious or dull. Good legal composition is as much 
an art as any other style of writing; and like all others, it may 
be aided by attainments in polite literature. Without by any 
means justifying the insult, which accompanied Coke's removal 
from the office of chief justice, that his books ought to be 
revised, as ‘¢ containing many extravagant and exorbitant opin- 
ions set down for good law,” and though we fully admit the 
great learning stored in them, they are open to the criticism of 
being destitute of orderly arrangement, as well as of that ele- 
gance of diction which distinguished his cotemporaries, and 
made some of the authors of his day permanent standards of 
excellent English. Yet Coke is a type of a class of lawyers 
of to-day and every day, who make the fatal mistake of seeking 
for professional eminence by the sacrifice of every other intel- 
lectual field,—a sure way to make perhaps a learned case law- 
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yer, but to miss of the best excellence even in the one chosen 
pursuit. 

In the palmy days of English literature the profession of the 
law was not supposed to fossilize its votaries or to dry up the 
veins of wit and pleasantry. Lawyers were boon companions 
at the clubs, where they associated with professed writers in 
their hours of relaxation, and frequently had a share in their 
labors of the pen. Among such may be mentioned Francis 
Beaumont, the son of a judge, and himself’ a lawyer. He was 
an intimate of Ben Jonson; and from social intercourse with 
Fletcher, he was led to that partnership in literature, whose 
products have come down to us under the name of Beaumont 
and Fletcher. Writers in those days did not make the mind a 
cloister, into whose recesses social intercourse was not admitted, 
and whose best inventions were only published in book form. 
Their intellect seems to have been eminently social, pouring 
forth its best stores in club meetings, and forming partnerships 
of thought and even of composition, with no care to distinguish 
the share of each mind in this common product. Thus Beau- 
mont and Fletcher wrote ; and it is impossible now to make a 
partition so as to assign to each writer the share of capital he 
contributed. Neither did Shakspeare hesitate to lend his hand 
to such enterprises, in a way that has confused the critics and 
provoked them to quarrel, and even given color to the sweeping 
charge that all Shakspeare’s plays were the work of associated 
minds »—a theory whic h has also been maintained in reference 
to the writings of Homer. 

These liter ary contributions of lawyers evidence that there 
was nothing in their profession to disqualify them for such pur- 
suits, Nor have we any reason to believe, that Beaumont, for 
example, was any the worse lawyer for his proficiency in letters ; 
since no such imputation has been handed down to us. 

As another literary lawyer we may cite Lord Clarendon. 
His historical, philosophical and political publications would of 
themselves ahuoet make a library ; yet they were only the com- 
plement of a laborious lawyer's life. His profession did not 
preclude him from a vigorous participation in politics and the 
incessant labors of his pen, while, at the same time, he was a 
cherished companion of Ben Jonson and the other wits of his 
day. Indeed, when we survey the immense accomplishmeats 
of such a man as Clarendon and his wide and varied field of 
labor, so far from observing an incompatibility between his legal 
and literary labors, we are, on the contrary, led to believe that 
it was the toil of his profession which trained and hardened as 
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well as educated him for his other achievements. Mathematies 
are said to be a good school of intellectual discipline ; but they 
are by no means compar: rable to the law, in this particular, be- 

rause they task only one faculty, while the law calls every 
power into action and involves in its practic e experience e of 
every department of industry and every development of charac- 
ter. Where can human nature be studied so well as where it 
exhibits itself in the trials of the courts? And where can the 
history and associated character of man be so thoroughly learned 
as where it has stamped itself upon the legislation and jurispru- 
dence of successive generations, much more legibly than the 
story of the earth in the strata of geology ? 

Among the next crop of authors, may be mentioned Sheridan 
and Rowe; who seem, at the close of their legal studies, to 
have taken the diploma of a dramatist by mistake for a degree of 
bachelor of laws. And their cotemporary, Lord Somers, was 
not prevented by the exhaustive studies necessary for a great 
jurist, from courting the muses with an assiduity w hich won ‘their 
favor, and enabled ‘him, by success in metric ‘al classic versions, 
to adorn a chancellor’s brow with the poet’s laurel. 

The claims of Blackstone to sound legal erudition and just 
discrimination, are readily admitted. To him all are indebted 
for a favorable satu to juridical science and a pleasing 
compendium of legal principles couched in a lucid style, to 
which even fastidiousness and indolence can scarcely except. 
Blackstone can be read without repulsion by those who have no 
stomach for the dryness and detail of common law books. He 
has performed a great achievement in affording to the student a 
comprehensive and attractive survey of the fie Id of legal science, 
while principles are stated with such accuracy as to make the 
book a guide for the jurist, and authority to be cited in the 
courts. But, how was it, that Blackstone succeeded in a work, 
attempted by so many he legal writers, who have often 
wholly failed and alw: ays sunk below competition with this 
standard author? We think it was because Blackstone was by 
no means a mere lawyer, or rather because he had other legal 
qualifications than a knowledge of adjudged cases, or statutes, or 
black letter learning, or legal treatises. He was an excellent 
academic scholar ; he schooled himself to the writing of poetry ; 
he addicted a" to architecture, and wrote upon it. The 
consequence was, that his legal researches did not dry and warp 
and wither his ‘feoulens as they naturally might have done, if 
made an exclusive study. Not only was the vast labor neces- 
sary to acquire any just knowledge of law, beguiled by literary 
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episodes, but when he took up his pen to elucidate legal princi- 
ples, the method of the architect gave a shape to his subject, 
and his acquired graces of style mantled with a pleasing ex- 
pression the statement of abstract principles, and made the dry 
bones live. 

Burke was the son of an attorney, and himself also pursued 
legal studies. His knowledge of law, it will be readily admitted, 
was no disadvantage to his statesmanship; and in the manner 
he conducted the impeachment of Hastings, it was evidenced 
that his immense general erudition did not disqualify him for 
the highest success as an advocate engaged in a most important 
and intricate trial. . 

Sir Walter Scott was a good lawyer, if he did romance occa- 
sionally, as the best lawyer sometimes will, especially when 
addressing gentlemen of the jury. Scott, for years, relied 
mainly on his professional labors for support, and indulged his 
pen only as recreation. He was admitted to the Seotech bar 
after six years of preparatory study. His professional emolu- 
ments were respectable, and he added to them the gains of a 
‘* sheriff depute ;” which office he seems to have found con- 
sistent with the business of an attorney ; indeed, it may perhaps 
have facilitated it in some cases, where it is an advantage for the 
lawyer to have the staff in his own hands. Afterward,-he ob- 


tained one of the principal clerkships of the Scottish court of 


sessions ; and here, with a comfortable salary, he found time to 
make extended records not always of a legal sort. It may be 
imagined that his Honor, the presiding judge, may sometimes 
have been put to a little trouble in recalling the clerk from 
‘+ Heart of Midlothian” or ** Castle Dangerous,” upon a sudden 
emergency to swear a witness or make an entry on the docket ; 
but no complaint of the sort has ever been made; and we are 
left to infer that the novelist held a respectable place among the 
exemplary brotherhood of clerks. As a ** sheriff depute,” too, 
we doubt not that, while he made a proper service upon the 
principal named defendant in the writ, he, at the same time, 
arrested many an incident which he afterward made use of in 
his pleasing romance. We may thank Scott’s legal training 
that his romances are rich in historic knowledge, 1 not merely 
giving ‘* to airy nothing a local habitation and a name,” but 
ather presenting true and graphic pictures of the past, in which 
persons who long since made their exit, again live and move 
even more impressively and vividly than those our eyes behold 
in the present, unassisted by the medium of his imagination. 
And, on the other hand, we doubt not Scott’s profession re- 
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ceived as well as imparted; and that he plied his legal vocation 
more successfully, as well as cheerfully, for his literary recre- 
ations. True, his fame sprang from the latter rather than the 
former; but this was because he did not develop his literary 
faculties in his profession; and they would have been lost in 
disuse if not brought into play elsewhere. 

William Cowper was a lawyer as well as poet, and of legal 
lineage, too, being grand- -nephe w of Lord Chancellor Cowper. 
One of his biographers relates that, having known Thurlow in 
early life, afterward, when Cowper had ‘become a poet, and 
Thurlow lord chancellor, Cowper sent to him a copy of his 
poems ; and his sensitive nature was wounded by the neglect of 
the recipient. If these two noted men were ever kindred spirits, 
they certainly diverged to be opposite as the two poles, in later 
life. Thurlow contemned belles lettres and sentiment, and 
sought to cast his whole nature in the mould of the law, whereby 
he did his profession as much injustice as himself. Ile brought 
an unmerited reproach upon the legal cloth by his narrow heart- 
lessness, when he stood up in the House of Lords as a bitter 
opponent of the abolition of the slave-trade, and stamped his pic- 
ture on the history of legislation, to be transmitted to posterity as 
one who had sacrificed his heart t, and much of his mind, to a 
single pursuit. It may be justly said of him, that he would 
have made a nobler, yes, and a wiser jurist, had he not cramped 
himself unreservedly to a false ideal of legal science ; while it 
may be conjectured, on the other hand, that Cowper, could he 
have overcome his diffidence, and persevered in pursuits of a 
legal nature, might have escaped much of that morbidness 
which made shipwreck of his happiness. 

Cowper’s posthumous editor, Robert Southey, studied law a 
little, but not enough to benefit the profession or confer much 
advantage upon his authorship. No doubt, he was one of those 
who flee from the law, disgusted by its turgid style and bulky 
proportions,—blemishes which he might have aided to correct. 

Thomas Moore, too, studied law, and Anacreon, at the same 
time; but the graceful style of the latter and his vein, more 
akin to Moore’s tastes than it should have been, outbid the 
former in attractions ; and induced Moore to render his Greek 
paragon into light verse, to the prejudice of his legal apprentice- 
ship, which he was soon enticed to desert, a fugitive from 
service. We cannot say that Moore would have done much for 
the law, unless it had first restrained his license; but had it 
exercised this influence, it would have rescued his light muse 
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from the proscription which has already been, or will soon be 
visited upon it in the progress of literary taste. 

IIenry Brougham furnishes an excellent illustration of a lit- 
erary lawyer, made more proficient in his profession by his other 
accomplishments. His powers as an advocate have ‘been uni- 
versally admitted and richly remunerated. The conspiracy of 
the attorneys to furnish him no briefs was defeated by the eager- 
ness of clients to obtain his services. As lord chancellor, the 
learning and weight of his judgments triumphed over the sneers 
of lawyers who liked not his despatch of business. He was the 
Telamonian Ajax of law reform in Parliament, introducing 
measures by which his own income, as chancellor, was seriously 
abridged ; and he made practitioners tremble for the fees inci- 
dent to the law’s delay. He was not merely a lawyer,—or, 
rather, he was completely a lawyer ; for he was an accomplished 
scholar, a friend of the people and advocate of popular progress, 
and the champion of law reform. The ‘* Edinburgh Review ” 
was indebted to his able contributions for a quarter of a century. 
As the advocate of Queen Caroline, he generously braved the 
dislike of the king, and the consequent disadvantage to his 
prospects of advahcement. Ie was the indefatigable opponent 
of slavery, and as lawyer, legislator and judge, was actively on 
the side of public enlightenment, liberty and social progress. 
Who will say, that Brougham would have been a more scientific 
lawyer, had he neglected the liberal influence of literature, had 
he kept in ignorance of public affairs, had he left his heart 
awaste, had he been, in short, a merely technical lawyer, or, 
worst of all, least of all, a mere case lawyer? Who is there, 
certainly, on this side of the Atlantic, where individual interests 
have not been prejudiced by reform measures, that will refuse 
to admit not only that literature would have lost, but that law 
also would have lost incaleulably, had Brougham restricted 
himself to its peculiar province ? 

Lord John C: ampbell was another literary lawyer. THe assisted 
himself in acquiring his profession by writing for one of the 
London papers; and, in his later years, he made valuable 
contributions to legal biography and general literature, in his 
Lives of the Chancellors and Chief Justices. The style of these 
books is perspicuous and interesting; and, although their 
historical accuracy has been questioned, that is the fate also of 
Macaulay, and every cotemporary book of English history, 
which is sure to be called in question by one party or the other. 
The narrative wears the aspect of impartiality, and disposes the 
reader to give credence to what is at once instructive and enter- 
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taining. Campbell’s literary acquirements certainly did not 
abridge his legal researches, for he was an indef: ativab le plodder 
in the lore of his profession. His demeanor as a judge was so 
plain and unostentatious as perhaps to detract temporarily from 
the reputation of his judicial opinions ; which, nevertheless, in 
the absence of heaviness, and in a compact and distinct expres- 
sion, give evidence of general literary culture. 

To Booth ind we are ‘lndebted, too, for another literary judge, 
Lord Cockburn. As contributor to the Edinburgh Review, 
biographer of Lord Jeffrey, and author of ** Memorials of his 
Time,” he has proved that there is no incompatibility between 
the robe of the judge and the pen of the general scholar. To 
the lawyer, therefore, at least, the narrow maxim, ne sufor ultra 
crepidam, hes no application. ‘Not only is he still respectable, 
when he steps outside of his immediate calling into the field of 
general literature ; he is, moreover, of such importance to that 
field, and has contributed so much to its tillage and adornment, 
that it would be half desolated were it deprived of what it owes 
to lawyers. 

As another specimen we cite Talfourd, the author of ** Ton ;” 
not the less favorably known as an advocate and judge that he 
was better known as a dramatist. Does any one imagine the 
pattern of this lawyer would be improved by cutting out the 
literature? Was he not indebted to his literary culture for 
his fluent'and graceful elocution, which gave him success as an 
advocate? And, when he became a judge, did that general 
knowledge of human nature, and that enlarged and liberal tone 
of mind developed in the field of the drama, disqualify him, or 
did it rather better qualify him for the intelligent application of 
legal principles to pi articular cases? Can the science of law be 
so sui generis that it bears no rel: ationship to humanity except in 
the one aspect of crime and punishment or civil right and 
wrong? Should we prefer to have our rights determined by 
one who had cramped himself into law as a Chinese shoe, and 
sought to lop off as useless excrescence all of the man but the 
mere lawyer? We fancy that not man enough is left by such 
a process to make a lawyer, far less a judge. 

Maeaulay also reconciled literature with law. That the best 
secular historian of modern times, if not of all times, owed a 
good measure of his historical success to his study of the law, 
will not be denied. And, on the other hand, it cannot be 
demonstrated that the historian’s gain was the lawyer's loss ; 
on the contrary, when we find him as legal adviser of the 
council of India constructing a code of laws which places the 
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native on an equality with the proud Briton, we recognize the 
broad and liberalizing influence of general culture upon the 
lawyer’s mind and heart. 

Of Dickens we m: y say that had he been a better lawyer, he 
might have been a better literary man. It is that looseness of 
mind which legal training is especially adapted to correct, 
that has perverted his pictures to unjust caricature ; and had 
he been a more diligent law student, he might have escaped the 
contagion which has defiled his diction with grog and profanity. 
The legal profession, however, ought not to except to his 
overdrawn sketches of the law’s delay, by which much needed 
reform has been stimulated in England. The law, however, 
will not make its boast of a literary man, who has not imbibed 
from law studies the spirit of justice, and is willing to join the 
vulgar hue and cry against the courts, instead of se ‘eking to 
improve those modes of legal remedy, which, however faulty, 
are in some form indispensable to social existence. 

We are tempted to cite one instance of a literary lawyer 
taken from cur own land as well as our own times. We refer 
to William Cullen Bryant, who practised for some years at the 
bar of Massachusetts. At least one important case of his is 
recorded in the Massachusetts Reports, Bloss vy. Tobey, 2 Pick. 
320, adjudged in 1824. This decision, which has some im- 
portance in the history of the law of slander, is rumored also to 
have had a momentous bearing upon the career of the young 
poet-advocate who conducted “the cause of the plaintiff, by 
giving him a disgust for the technicalities of his profession ; but 
an inspection of the case makes it hard for us to credit such a 
supposition. 

The slanderous words set forth in the declaration accused 
the plaintiff of burning his own dwelling; and in one of the 
counts it was stated byt way of inuendo that the defendant meant 
to accuse the plaintiff of burning the house to defraud the 
insurers. But there was no colloquium setting forth that the 
house or goods in it were insured. In the symmetrical system 
of pleading in a slander cause, it is the office of the colloquinm 
to state those facts which give a point and meaning to the 
slanderous words, and the Samendo i is confined simply to de ‘fining 
the sense of the words used. At the Nisi Prius trial of this 
cause the young advocate obtained a verdict for five hundred 
dollars; and the defendant invoked the aid of three learned 
counsel to avert a judgment; and they moved, in arrest, on the 
ground that the words were not sl. inderous, because they charged 

with no crime. The case was ear nestly argued by Bryant, w vho 
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seems to have said all that could be said for the maintaining of 
his action. The court deliberated carefully, and reluctantly de- 
livered a learned opinion, arresting the judgment. 

There was only one way for the court to avoid this deci- 
sion; and that involved not only the abrogation of the dis- 
tinction between the colloquium and the inuendo, but also the 
dispensing with the averment that there was insurance upon 
the consumed house or its contents ; which would have confused 
and destroyed the scientific system of pleading. Now, arrange- 
ment and system are just as beautiful in a law proceedins, as 
in the formation of a crystal or the structure of a flower. It is 
this very law of order in the natural world, which constitutes 
that beauty which captivates the poet’s eye and heart; and he 
ought to be the last person tg prefer deformity and chaos in the 
science of the law. There are indeed in jurisprudence some 
technicalities which are really opposed to its harmonious system, 
but have fastened upon it as a deformed excrescence springing 
from old precedents and customs of the past, more honored in 
the breach than the observance. Of such Bryant might well 
have been impatient ; but such surely were not those prine:ples 
which necessitated the decision in Bloss vy. Tobey. 

We have thus proved by examples, which might be greatly 
multiplied, the compatibility of literature and law, and, fur- 
ther, as we think, the possibility of aid being rendered the one 
by the other. It seems to us that this is precisely what should 
be expected from the reason of the thing. 

We admit, in the outset, the necessity of concentrated effort 
in one direction. To propose to one’s self no peculiar aim, to 
scatter the forces of the mind over every field, to attempt 
excellence in everything, is, undoubtedly, the way to attain 
eminence in nothing. Not only is each individuality shaped for 
some special pursuit, but life itself is too short to grasp much 
more. A high state of civilization divides and subdivides the 
fields of industry, and calls for an excellence in each which it 
tasks the best powers and the utmost time to attain. Especially 
is this so in the profession of law ; whose literature has become 
so vast, that a life’s labor would vainly attempt to master it, 
and whose successful practice demands a general knowledge of 
the world, combined with learning, eloquence and tact. Social 
arrangement and individual capacity equally point to the neces- 
sity of a concentrated aim in some particular line of industry. 

Yet they who infer from this premise, that to concentrate the 
encrgies upon the law, it is necessary to ignore the other depart- 
ments of life, mistake the nature of law as well as the nature of 
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man. Our constitution, intellectual and physical, has, inscribed 
upon it by the hand of our Creator, in legible lines, our true 
rule of conduct. While the diversities of prominent and char- 
acteristic endowment, if they do not give rise to, yet admirably fit 
for the various oc cupations into which labor is divided, we ought 
to infer from the possession in a less degree of other powers, 

that they require to be proportionately cultivated, and cannot 
be entirely neglected without detriment even to the peculiar 
gift. The plainest illustration of this is furnished by the limbs 
and muscles. Every day’s experience shows us that the man 
who neglects his body for the sake of his brain, sooner or later 

suffers detriment in the brain itself. The ordinance of God, 

written on man’s nature, is plain enough, and declares that the 
body should be fed and exercised in the proportion of develop- 
ment which its faculties bear to the mind. Sometimes a man 
is thereby instructed that he ought to make bodily occupation 
his leading employment; sometimes that he should choose a 
vocation which calls both into action ;. sometimes, again, that 
some intellectual field is his peculiar sphere, and his tastes and 
tendencies will designate the part of this field appropriate to 
him. But the same constitutional law declares that if, in men- 
tal employment, he disregards the due exercise and culture of 
his bodily faculties, he is violating the fundamental law of his 
being, and incurs an immediate as well as a more grave and 
remote penalty. The immediate penalty is, that he never 
accomplishes so much intellectually as he otherwise might ; and 
the penalty, more or less remote, is that, sooner or later, grad- 
ually or suddenly, he breaks down, and finds his mind involved 
in the wreck of the body. The reason of this is, that man, 
though a unit, is a complex unit, made up of mind and body, 
and he cannot sacrifice one to the other without detriment, and 
even destruction to both. There are, we know, active minds 
in wrecked bodies ; but the intellectual medium itself is in such 
cases likely to be colored and distorted by the physical infirmity ; 
and for a safe intellectual pilot, we need sana mens in cor rpore 
sano. From the violated bodily law proceed depressed spirits, 
and a host of morbid and distorted fancies, which disfigure and 
falsify our literature. We can scarcely measure the current of 
false and unhealthy thought which has had its secret origin in 
transgression of bodily law. 

So far as the necessity of bodily exercise for intellectual well- 
being is concerned, the legal reader will readily assent to our 
proposition, however he may neglect it in practice. It will be 
harder, however, to persuade him that a due regard to exercise 
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and physical hygienic law will make his mental operations more 
vigorous, accurate and reliable. Still more difficult may it 
prove to satisfy him, that the relation between the mental fac- 
ulties is analogous to that between the mind and body , 80 that 
for the he: althtul and successful dev clopment of one, it is requi- 
site that the others should be cultivated in their due ratio. Yet 
upon the constitution of our nature the same law is legibly 
inscribed, and there is the same reason for the rule in the one 
case as in the other. We think, too, that experience plentifully 
proves, as illustrated by the examples we have already cited, 
that the penalty of the infraction of this law is incurred when 
it implies the neglect of mental faculties, as well as in the case 
of disregard of exercise and care of the health. ‘That want of 
se nsibility, that narrowness and hardness of mind, with which 
lawyers are popularly, and sometimes too justly charged, pro- 
ceeds from this very sterility and waste of a large portion of the 
nund in the exclusive culture of one faculty or class of faculties. 

The rest we require, is rather a change of the sphere of 
activity than mere inaction, if we except the necessary refresh- 
ment of sleep. When the mind has become weary with active 
employment, it will better recover its tone by gentle bodily 
exercise in the open air. If we simply desist from mental 
labor, without putting in play a different order of faculties, the 
mind, having been, as it were, wound up with excitement, will 
still run on in the same channel, and further weary itself. Even 
sleep will sometimes fail to suspend its action, and it will still 
pursue in dreams its waking themes. It is said that Sir Isaac 
Newton, when he retired to rest, foiled and weary in the at- 
tempted solution of a difficult problem, would sometimes dream 
out the eureka. The mind is excited in its very weariness, and 
this excitement is the Banquo which will not down, waking or 
sleeping, till the activities are turned into new channels. Such 
a change of employment is the only rest ascribed even to 
heaven, where, as Baxter says, ‘‘ they rest not day nor night.” 
And, on earth, its invigorating influence vies with sleep, which 
indeed can hardly be sound and satisfying without it. In a 
walk, the activity is turned from mind to body, and the mind 
itself’ is pleasantly occupied with passing objects. A. similar 
refreshment trom change of occ upation, sometimes appropri- 
ately called ‘‘ recreation,” is afforded to one set of fatigued mental 
faculties, by turning the thoughts into different channels. Is the 
mind weary with reason, it may be rested by romance. We 
do not refer in this connection to that class of fiction which is 
false to life, and stuffed with frivolity and morbid sentiment. 
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Such a remedy nauseates a reasonable mind, and is worse than 
the disease. But the best fiction is an allegorical representation 
of fact, or of intellectual truth. As in algebraic processes, 
we substitute signs for real quantities, so this style of demon- 
stration works out the problems of life in the seemly guise of 
narrative. Here the exercise of the imagination rests the rea- 
son. If the graver class of minds spurn romance, they will 
find their mental recreation in the picture galleries of history, 
the embroidered fabric of poetry, or in some congenial corner 
of the great and varied garden of be//es lettres. And all men, 
of every varied organization, will obtain the best refreshment 
from intellectual toils in the grand and kindling themes of reli- 
gion, the sublime prospect of spiritual realities, and the devout 
exercise of our highest aspirations and affections. 

It is sometimes matter of astonishment that individuals, like 
some of the examples we have cited, have been able to compass 
such a wide and varied field of activity, while their success in 
the chosen aim challenges the rivalry of minds which have 
abridged themselves to it as their s speciality. One reason for 
this is that varied employment refreshed the principal faculties, 
and imparted to them a healthful and vigorous tone. 

Another grand reason for this result is found in the strict 
relationship which the various departments of knowledge bear 
to each other; so that a thorough acquaintance with any one is 
inconsistent with ignorance of the others. Quintilian says, 
Omnes disciplinas inter se conjunctionem rerum, et communioncim 
habere. Thomas Fuller, in his “ ILoly State,” speaks to the 
same effect. ‘*I know” (he says, p. 78) ‘*the general cavil 
against general learning is this, that aliquis in omnibus est nullus 
in singulis ; he that sips of many arts, drinks none. However, 
we must know, shat all learning, which is but one grand science, 
hath so homogeneal a body, that the parts thereof do with a 
mutual service ‘rel ate to, and communicate strength and lustre 
each to other.” This must be eminently so in “leg: il science. 
What is thelaw? It is the philosophy of haman nature, as 
developed in history, and reflecting like a mirror national and 
individual character. It involves not merely the modes of busi- 
ness dealings and social customs, but the motives and passions 
of men. As it would be impossible to legislate for a people 
whose history, character, and circumstances are unknown, so it 
is impossible to interpret common and statute law aright without 
the lights of history, and a critical knowledge of human nature 
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causes before court and country. The more a judge or adyo- 
cate knows of the subject-matter of those trials, the better he 
understands the working of the human mind in all its develop- 
ment, the better adapted is he to discharge his duties. 

Law is an exponent of human nature; and human nature is 
a commentary upon the law. The one interprets the other ; 
and the more we know of the one, the better mastery we can 
obtain over the knowledge of the other. Is there any part of 
human nature, which is unrepresented in legislation, or that 
established currency of maxim and usage which makes up the 
common law? Which of the passions, which of the powers of 
the mind is unknown to that system really constituting psychology 
in the relations of man to man, with their resultant rights and 
duties? Is there any knowledge of human nature in any of its 
varied developments, which may not help to disclose the hearings 
of some statute or common law rule, or furnish the key either 
to reconcile conflicting evidence, or test truth and falsehood ? 
So much, then, for legal science. In the application of law to 
practice, in the advocacy of causes, of course he who under- 
stands human passions, prejudices, and modes of reasoning, 
will know how to touch the right chords in argument, as well as 
to strip the disguises from false testimony by the tactics of cross- 
examination. ‘The truth is, a whole man, completely developed 
with broad and general culture, is requisite to make an eminent 
judge, or counsellor, or advocate, and no fragment of a man is 
adequate to it. If it were not so, this great science, which is 
in truth a synopsis of history, art, invention, traffic, tillage and 
manufacture, would be shorn of its dignity; and if it really 
curtailed manhood of sentiment or faculty, and necessarily ren- 
dered its votary callous, narrow and illiberal, as is popularly 
imagined, it would be unworthy the pursuit of generous minds. 

There is another view in which literary attainment is neces- 
sary to the law. Law itself is a literature ; and it has a erying 
need of those excellencies which adorn other literary walks. 
Legal writers are busily engaged in filling the world with 
books, of which it may well be said that ‘* much study is a 
weariness to the flesh.” Themis is more prolific in books than 
all the muses; and the ratio of increase of legal tomes is 
so immense, that as in the case of the sibylline books, it may be 
necessary to destroy two-thirds of them, to render the residue 
available. What is wanted is system. General principles are 
few, while their applications are numberless. Success in legal 
writing implies the keeping of leading principles constantly in 
the view of writer and reader. Judicial excellence aims at 
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system, and the relation ef each opinion to the grand whole. 
One adjudication may furnish the key to a legal system, just as 
one bone may enable a scientific man to construct the entire 
skeleton of which it is a fragment. The fault of our law liter- 
ature is, that it consists of “undigested or ill-digested masses 
confused and bulky, like the strata of geology, “formed by the 
accretion of time and circumstance, and buryi ing its organic law 
in multiplied and disjointed statements. It ‘has been said that 
this age is a war of the particulars against the generals. In 
law literature the particulars have triumphed, and buried the 
general principles under their labyrinthic masses. This will 
have to be remedied by renewed energy of system; or, if law 
literature increases in bulk, as it has for the last half century, 
it will become so unwieldy and involved in confusion, that it 
will be necessary to cast it aside, and take a fresh start. Al- 
ready the landmarks of reason and system have become so 
dim, that to know the law, one must be endowed with a legal 
instinct rather than reason, or keep up a perpetual watch 
against surprise, and, as Judge Wilde remarked, not attempt 
to expound the law for the day without reading the last news- 
paper. 

The remedy for this hypertrophic and dropsical tendency of 
law literature is to be found in system or legal philosophy, ‘and 
that is to be acquired in general literature. No other depart- 
ment of literature is so lost in overgrowth as the law. In 
other ficlds, the hand of system arranges and gives an appro- 
see place to each new acquisition of science or thought, and 
the whole is epitomized, so as to be within reasonable limits. 
We say, then, an acquaintance with general literature is im- 
portant to the lawyer, as inducing him to literary system and 
arrangement. This applies, not merely to philosophy and 
natural science, which are always systematic, but to well- 
ordered narratives and works of art; for it is the arrangement, 
order and harmony, which give them their success, though 
disguised by the ars celare artem. 

Again, general literary acquirement is important as imparting 
excellence of style to law composition. Style is an art in itself. 
To have right views and perceptions is one thing, and the power 
to embody them in a terse and lucid exposition, quite another. 
It is said that when an English judge had received his appoint- 
ment for a foreign post, and asked counsel of an eminent jurist, 
as to the discharge of his duties, he was advised to announce 
his decisions without his reasons, for the former might be right, 
and the latter wrong. General literary culture is requisite, in 
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order to clothe the demonstration in a proper dress, and to reach 
directly the mark aimed at without confused circumlocution. 
Carlvle somewhere commends a book as being more remarkable 
for what it leaves unsaid than for what it expresses; and the 
same negative merit distinguishes some of our legal composition. 

As a final consideration, in favor of literary culture for law- 
vers, we may refer to the resource it furnishes, when the 
professional ‘areer is closed. Lawyers and judges do not 
always die with the harness on; they, occasionally, at least, 
terminate professional labors before the life lease runs out. In 
Campbell’s Lives of the Chancellors and Chief Justices, we are 
pained to notice, in the case of several who might be mentioned, 
after their retirement from office, their absolute barrenness of 
resource. Life scems to them insipid aud useless, and no longer 
to afford any engaging interest ; because their whole being was 
absorbed in their profession. Such must be the condition of all 
resourceless minds, after that inevitable period certain to be 
reached, sooner or later, when they can no longer be advocates 
or judges. For sucha period literary culture may lay up stores 
of pleasing thought and engaging occupation ;_ while it is equally 
certain, during all the busy period of a lawyer’s life, to irrigate 
the way with water from the Castalian spring, affording not 
only strength and refreshment, but contributing also to the 
success of forensic and judicial labors. 


THE LIMITATION OF THE LENGTH OF FORENSIC ARGU- 
MENTS. 


THE first time that we ever had the honor of attending a 
session of the Supreme Judicial Court of Massachusetts in banc, 
an occurrence took place which made a deep impression upon 
us. A very important criminal case was being heard; the 
points of law reserved at the trial were of the greatest import- 
ance, one question being how far the rule excluding the confes- 
sions of a prisoner should be carried. The case stated was 
exceedingly lengthy ; the adjudicated decisions in Great Britain 
and America were almost innumerable, and the statements and 
dicta of very many eminent judges conflicting and perplexing. 
For the prisoner was engaged as leader, the most eminent 
counsellor at our bar. All the circumstances seemed to demand 
for the case the most patient and thorough investigation. 
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We were aware that a rule had recently been adopted limit- 
ing the duration of the speeches of counsel to two hours on 
ach side, but we had imagined that any such arbitrary rule 
would be indulgently administered, and that when, from the 

high character of the counsel, and the importance of the case, 
a lengthy argument did not seem unreasonable, the judges 
would overlook a transgression of it; @ fortiori in a criminal 
case presenting a question of the utmost importance and one 
on the very edge of the law; when a review of numberless 
decisions was necessary, and when they might be enlightend 
by the discussion of the ablest member of the bar. Great 
therefore, was our astonishment, when the Chief Justice stopped 
the senior counsel for the defendant, on his rising to reply, be- 
cause his associate had consumed the two hours allowed by the 
rule of court, in opening. A month afterwards we attended to 
hear an opinion read by one of the judges, overruling the de- 
fendant’s exceptions ; an opinion taking up twenty-two pages 
in the Reports, which of itself shows that a case requiring such 
elaborate discussion from the bench, could hardly be satistacto- 
rily disposed of at the bar, in the limited time allowed. It may 
be well to add that the Chief Justice put the court’s refusal 
to hear the counsel in this case, partly upon the ground that 
he knew the rule, and should have applied be forehand for its 

suspension ; but we were innocent enough to think that a mere 
question of etiquette ought not to have been raised in a case 
of such vital importance, and particularly that the court should 
have looked with indulgence upon an unintentional error of a 
lawyer, ever distinguished for the respect he paid to the bench. 

We have stated this case, for the purpose of introducing a 

subject which, in our humble opinion, has received too little 
attention from the bar—the propriety of rules limiting the du- 
ation of forensic discussions. The argument in their favor is 
strong ; the oratorical ability which distinguishes us above every 
other nation, and which has disadvantages as well as advan- 
tages, displays itself at times in court in discussions unnecessa- 
rily elaborate and discursive, and which waste much valuable 
time. Still, with great submission, and with all proper defer- 
ence to the tribunals that have adopted them, (and, above all, 
to our own revered Supreme Court, ) we think that all arbitrary 
rules on such a subject are unjust, an infringement of the rights 
of the bar, and in one aspect, in this Commonwealth, illegal 
and unconstitutional. 

They, in the first place, measure all cases alike. A man 

teasing the court with frivolous points of law, may continue to 
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do so for two hours, if he be impervious to frowns and snapping 
remarks, (as counsel sometimes are,) while a capital case or a 
civil suit, involving millions of property, and calling for the 
most exhaustive discussion, unless the court suspend the rule, 
(and they do this very unwillingly,) must be presented in a 
most unsatisfactory manner. The counsel who have studied a 
case, are much better able to decide whether it can be dis- 
cussed in four hours, than the most eminent judges, who 
have not read the pleadings. And, again, the variety of 
circumstances liable to affect the leneth : of an argument, are 
numerous. ‘The past decisions may be innumerable and con- 
flicting ; the points of law may be entirely novel: the counsel 
engaged, even when men of great learning and ability may not 
ossess the gift of being able to state their arguments briefly 
and pointedly. The arguments, too, may call forth constant 
interruptions and cross-questions from the bench. We wish 
by no means to find fault with this practice. We think it most 
favorable for eliminating fallacies, and discovering the trath— 
to say nothing of the fact that the brilliancy of the dialogue 
often relieves and illumines the dull monotony of the court- 
room. But to limit a counsel to two hours, and then for the 
bench to consume half of it in catechetical instruction, strikes 
us as hardly fair. 

To apply the same rule to all cases, is in itself unreasonable. 
We think a law might as well be passed that no opinion of the 
court should take up more than ten printed octavo pages. The 
absurdity of such a law is more apparent, but not more real, 
than of the rule we are discussing. It would give us more 
adjudication, and less disquisition ; it would undoubtedly save 
much time to the writers and readers of the Reports, and would 
make those Reports cheaper. And if the purpose for which 
courts were instituted was to make startling experiments in 
the economy of time or money, both the rule and the law 


- would be excellent. 


In the Superior Court of Massachusetts, the limit of forensic 
arguments is one hour. Probably the learned judges went on 
the principle, when they enacted this, that as the amounts 
involved in suits before them were less than in those in the 
court above, less time would be required for arguing them. 
But almost the sole business of this court is trying cases to 
juries ; and it is generally supposed that more time is required 
to explain the whole of a case to an inexperienced jury, than 
to present the law of it to a Court of Appeals in banc; yet the 
working of this rule reverses all former traditions in a manner 
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which implies no very great compliment to the Supreme Judicial 
Court. What the rule of the Police Court is, we are not aware, 
If they have adopted one, it probably limits the bar to half an 
hour. 

But, it is said, counsel waste so much time. Undoubtedly 
they do, and have since the days of the Year Books; although 
the idea of limiting them in time is of very recent origin. And 
to the further argument often raised in behalf of the rule, that 
the kusiness of the courts has so much increased that the 
pressure upon them is very great, our answer is, that if this be 
so, it ought to be remedied by the appointment of additional 
judges, and the creation of more courts. The length of all 
trials and arguments has greatly increased of late years; and 
we once heard : a ge ntleman, now a judge of the Supreme Court, 
say that it was mainly ascribable to the abolition of the common 
law system of pleading, and the substitution of one which opens 
the whole world to the j jury, and obliges an advocate to take a 
corresponding scope in his argument. Surely the bar and 
suitors ought not to be punished for hasty and ill-digested legis- 
lation on this subject. 

The court have a right to confine every case to matters rele- 
vant to the issue, to warn counsel when they go beyond these, 
to prevent vain repetitions, and in all these respects to urge the 
bar to remember how limited is the time of the court. Young 
lawyers who have just mastered a branch of the law, are apt to 
imagine that it is as new to the bench as to them; but a remin- 
der ‘to the contrary, in that kind and considerate tone which the 
present Chief Justice ever adopts towards the younger members 
of the bar, would always induce them to omit much unnecessary 
and familiar learning from their briefs. Beyond, however, such 
measures as this, we do not think the evil = of can be 
remedied, without introducing still greater ones 

So much for the general question. As far as they relate to 
criminal cases, we have a still greater objection to all such rules 
in Massachusetts. The twelfth Article of the Declaration of 
Rights provides that every subject shall have a right ‘to be 
fully heard in his defence by himself, or his counsel, at his 
election.” Any rule of court which violates this, of course, 
would be void. 

The question here turns on the meaning of the word ‘ fully.” 
To define this, even when seeking its leg: il meaning, we are 
allowed to go to standard literary authorities.’ In doing so, we 








1 Commonwealth v. Cook, 12 Met. 97. 
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find that Dr. Worcester defines ‘‘ fully” as meaning ‘with ful- 
ness; abundantly ; completely : copiously ; large ly ; plenarily.” 
Dr. Webster, (whose definitions are often happy, however low 
we may estimate his general merits,) defines ** fully” to be 
‘completely ; entirely ; without lack or defect ; to the extent 
desired.” And the universal use of the word in common life is 
as broad as the broadest of these definitions. We should 
interpret ‘¢to be fully heard,” ‘*to be heard to the extent 
desired,” (7. e., by the one for whom you are speaking,) ‘* to 
be heard to the full,” «to be heard ple narily.” 

But our revered fathers of the law have put another and 
singularly novel interpretation upon the word, a little varying 
wal uncertain perhaps, but at all events strikingly origin: al. 
Up one flight of stairs in the Court House, **to be fully heard,” 
means, ** to be heard for the space of two hours.” Pass up to 
another story, and you find the phrase defined, ** to be heard 
for one hour.” In the Police Court it may mean ‘half an 
hour ;” and that learned trial justice, who lived not a thousand 
miles from Boston, and who, in a case where a complaint 
charged an assault on A, and the evidence proved an assault 
on B, overruled an objection of variance, as a mere legal quibble, 
following in the footsteps of his august superiors, may interpret 
‘¢ fully” to mean fifteen minutes. 

Now the Declaration of Rights intended no such arbitrary 
meaning to be affixed to any of the weighty words cont: Lined 
therein. If this article ean bear the inte rpre tation in effeet put 
upon it by these rules, the word ‘ fully” is entirely superfluous 
and unnecessary, and gives no ade litional force to the sentence. 
Can it be said in the case we first stated, that the defendant’s 
counsel were ‘* fully heard,” when, in defiance of the ordinary 
practice, they were not allowed to reply to the counsel for the 
government? We admit that *¢to be heard in his defence by 
himself or his counsel, at his election,” would justify any rule 
limiting the counsel’s speech, provided he was actually heard at 
all. Butwe must give its proper force to ‘* fully” as well as 
every other word in the sentence ; and taken altoge ther, the con- 
clusion is irresistible, that the framers designed to exclude the 
power in any one to cut short the speech of a man accused of 
crime, or of his counsel, and thus to avoid any of those sad 
instances of tyranny in this respect, of which the history of 
other countries is so full, namely, of stopping a speech whenever 
it is becoming too effective, either upon the jury, or the audience. 
It was not many years after our Constitution was adopted, that 
the world witnessed such a stretch of power, in one of the sad- 
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dest scenes of the French Revolution—the trial of the Giron- 
dists, when the speeches of the accused men were cut short, in 
consequence of the impression they were making, even upon the 
hard-hearted Revolutionary tribunal. 

The word * fully,” therefore, we contend, must have its 
proper weight here ; and when that is given, the whole clause is 
utterly at variance with the rules both of the Supreme and of 
the Superior Court, as far as they apply to criminal cases. If 
the objection be raised, that these rules have been acquiesced in 
fur many years, without this conflict with the Declaration of 
Rights bemg discovered, we answer, in the words of a former 
Chief Justice of Massachusetts, that ‘* neither will any course 
of years, or legislative acts, or judicial decisions, sanction any 
apparent violation of the fundamental law clearly expressed, or 
necessarily understood.” ! 

Our interpretation would be the one implied in the answer of 
a member of the New York bar, when asked how long his 
speech to the jury, in a certain case, would be. ‘* I am going 
to speak,” he said, in effect, ‘* until 1 have convinced that jury, 
or am myself convinced that Ieannot. It may take two hours, 
and it may take two days.” 

We are aware that the Supreme Court of the United States 
have adopted a similar rule ; but with all respect to that tribunal, 
we cannot yield our opinion of its inherent impropriety to that 
fact. Neither did any such rule exist in the more palmy days 
of that court. In England, no such rule has ever been adopted ; 
and Sir Alexander Cockburn, the present Chief Justice of the 
Queen’s Bench, when Attorney-General, once declared that the 
bar would never submit to any such limitation. It is also well 
known that it was with great difficulty the late Chief Justice 
Shaw could be induced to consent to the rule; and the present 
distinguished judge of the United States District Court in Mas- 
sachusetts—the very highest authority on such a question—has 
never adopted any rule of the kind in his court, although it can- 
not be for want of provocation. We are not without hope that 
our courts may be induced to reconsider the subject, and we 
would earnestly impress upon the bar the duty of asserting 
what we consider to be their just rights on this subject. With 
the most indulgent tribunal, one grave objection to any rule on 
the subject in criminal cases, is that it forces counsel and _pris- 
oner to ask as a favor what they may demand as a right. The 
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most conscientious judge, in deciding upon a request for more 
time in argument, will often unknowingly be influenced by the 
eloquence ‘of the couneel, the peculiar interest to himself of the 
case, the state of his own health, whether he be fatigued or not, 
and a hundred other things that would cause partiality and 
injustice. If such a rule were in existence in England, an 
Erskine or a Searlett would be more likely to get it relaxed in 
his favor, than a Hargrave or a Preston, and this while the 
bench imagined itself perfectly impartial. We must remember, 
as Sir Hugh Cairns said at the recent meeting of the English 
har, to consider the subject of Law Reporting, that, after all, 
judges are only men. ‘The only safety is in allowing counsel 
to judge for themselves how long it is best for them to speak, 
and for the court to listen accordingly. 


THE ROSE WILL CASE.—CHARITABLE USES. 


We have before us the arguments of counsel in this case, 
which came on for hearing before the Court of Appeals of New 
York in March, 1863, and was decided in the following 
October, although we have not yet seen the opinion of the 
court. There is enough, however, in the history and conduct 
of the case, to warrant a brief notice of it, as an interesting 
incident in the progress of the jurisprudence of our country. It 
was one of those rare cases where everything acquired a dignity 
and importance, from the magnificent proportions it assumed. 
The matter in controv ersy was a million of dollars ; counsel of 
the first rank in the city of New York were engaged upon the 
one side and the other; and the arguments addressed, and 
the authorities cited by them, grew, in the course of the he: uring, 
literally to volumes. Upon the side of the claimants under the 
will, whose validity was contested, were Messrs. Dwight, 
Evarts, and Bryan, and of one set of devisees, Messrs. 
O'Connor and Varnum, ard upon the other, Messrs. Bradford, 
Comstock and Noyes. The argument of Mr. Noyes covers 
eighty-seven large, closely printed octavo pages, replete with 
learning, and the results of profound | research. But that of 
Mr. Dwight, the learned professor in the Law School of 
Columbia. College, furnishes such remarkable evidence of re- 
search and learning, as to excite the wonder of less gifted and 
laborious minds. ‘He has given the profession, through the 
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court, two volumes ; one, of his argument, containing four hun- 
dred and forty-five pages, and another, of ancient cases and 
statutes bearing upon the question, with a few modern citations, 
containing four hundred and forty-seven pages of closely printed 
matter. Nor is there in either of them, anything like an over- 
loading his case with learning, or a mere display of ill-directed 
labor. The case called for it, as it presented some of the nice, 
and as yet unsettled questions, which have grown up in 
administering the statute of 43 Elizabeth, called that of Chay- 
ttable Uses. 

The history and nature of the case, were these. Mr. Rose, 
a wealthy bachelor, made a will, whereby he gave the bulk of 
his property, partly real, but chiefly personal, to his executors, 
‘¢in trust for the special end of encouraging and aiding to found, 
in the city of New York, an extensive beneficent association, 
that will provide and establish two or more farms, as receptives 
for maintaining, educating, employing and apprenticing out such 
poor children,” &e., as answered the description in his will. 
Ife further requested, that whenever, within five years after his 
decease, the sum of $300,000 is raised from other sources, for 
the aforesaid ends, the trustees should promptly transfer, or pay 
over to such association, all the said trust estate or proceeds 
thereof. 

After the testator’s death, the ** Rose Beneficent Association,” 
was incorporated and duly organized, consisting of some of the 
most prominent citizens of New York, who accordingly claimed 
the fund, to be applied to the purposes of the trust. Some of 
the heirs at law contested the validity of the devises, and, in 
that way, the questions argued on the hearing of the matter 
were raised. It is not proposed to notice these in detail, for 
our space would not admit of so doing, but merely to mention 
one or two of them. As Uses and Trusts, with a few excep- 
tions, were abolished by statute in New York, it became de- 
sirable to show either that charitable uses existed at common 
law, independent of the statute of 43 Elizabeth, and therefore 
that this devise was not affected by this clause in the New York 
Statutes; or, that the trust indicated in the will, was one of 
those excepted from the repealing clause in that statute. To 
give full effect to the first point, it became necessary to go into 
a full examination of the law as it existed prior to the date of 
the statute of Elizabeth, and this involved a research of which 
Mr. Dwight gives us some account in the preface to his argu- 
ment. It was not, however, a new inquiry, but had been 
pursued with great diligence and ability, by Mr. Binney, in his 





i 
\ 
i 


iene il PT MO es a tee AR 






Tee 


de 





nnincnicn tice ae 














% 
5 
‘ 
oe 
i 
; 


ee 








The Rose Will Case. 203 


great argument in support of Mr. Girard’s will, before the Su- 
pre ane Court of the United States.'~ And Mr. Noyes had made 
it the subject of profound investigation in the case of Beckman v. 

The People vr New York .? Though i it should be stated that the 
point in oti ase in Pe nnsylvania arose under a diflerent form 
from that in New York, since no question was made in the 
former, as to the general applicability of the law of Uses and 
Trusts. 

Another question made in this case, and upon which, in the 
end, it appears to have turned, grew out of the phraseology of 
a statute of New York, declaring void any future estate which 
should suspend the absolute power of alienation for a longer 
period than that prescribed in the statute; and declaring also, 
that a power of alienation is susperded when there are no per- 
sons in being by whom an absolute fee in possession, can be 
conveyed : wlule the absolute ownership of personal property 
shall not be suspended by any limitation or condition, for more 
than two lives in being at the death of the testator. It will be re- 
membered that not only nobody answering to the Beneficent 
Association was in being at the testator’s death, but the paying 
over to this, when cre: ated, was to be whenever, within fire years 
after his decease, the sum of $300,000 should be raised from 
other sources. 

There were other points in the case, but these appear, from a 
casual examination, to have been the most prominent ones. In 
the preparation of his argument, Mr. Dwight tells us, that he 
had, among other things, to go through the reports of the Eng- 
lish Commissioners of Charities, consisting of thirty-scren large 
folio volumes, page by page, for the want of any suitable index 
the calendars of the Court of Chane ery, In the re ien of E “i a= 
beth, consisting of abstracts of all the bills filed in ( ‘hancery 
during that reign, contained in those volumes ; and, finally, the 
‘alendars of the Duchy Court of Lancaster, in three volumes, 
containing abstracts of bills filed in the 7 Court of “pati 
caster, from the time of Henry VII. to that of Elizabeth. 
These were not, it is true. all new cases in our courts, and now 
for the first time cited, for quite a number of them had already 
been referred to by Mr. Binney in his argument. But the 
collection of these cases fills two hundred and forty-three pages 
of Mr. Dwight’s work, and may be said to embody all the law 
that any one can hope to find on the subject. His second ap- 
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ie pendix, consists of ancient statutes bearing upon the same 
subject, beginning with 6 Edward I. a.p. 1278, and containing 
the 45 and 44 Elizabeth, c. 4, aA.p. 1601. 

Unfortunately, perhaps, for the profession, this point, as to 
the validity of charitable donations, and the extent to which 
courts had cognizance of them before the statutes of Elizabeth, 
was not decided in the present case. It turned, as already 
stated, upon the point of local law arising under-the application 
of the rule prohibiting the suspension of the power of alicnation ; 
and that, as the testator provided that the association alluded 
to in the will, might be found at any time within (he fire years, 
. it was held that the suspense did not depend upon J/ires, and 
was therefore unlawful. 

This is, perhaps, the less to be regretted, from the fact that 
the law of charitable uses is not uniform in the States. In 
Nt some, the statute of Elizabeth is adopted as a part of the com- 
sf mon law, as is the case in Massachusetts, Pennsylvania, North 
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ae Carolina and Kentucky ; whereas, in Maryland, it is practically 
i disused, and in Virginia, is expressly repealed. If, however, 





any of the questions raised in this case, should ever arise in the 
courts of any of the States, we commend the arguments of the 
counsel in Rose vy. Rose, as furnishing, for ready use, the mate- 
rial upon either side, for a full presentation of the law that is to 
govern it. 
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Tue Iron-citap Ram AtTLanta.—(Prize. 
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What co-operation constitutes a vessel one of “the vessels making the 
capture ” for the purpose of determining the relative force of the captors and 
the prize. 













Spracve J.—This vessel, an iron-clad war steamer, taken 
from the eddie! in battle, has been condemned as lawful prize, 
and the question now is on the distribution. The main and 
difficult question is, whether the entire value is to go to the 
captors, or half to them and half to the government. The Act 
of 1862, ch. 204, § 2, prescribes the rule thus: If the prize 
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was of equal or superior force to ** the vessel or vessels making 
the capture, ” it goes wholly to the captors ; if of inferior force, 
it is divided equally between the United States and the 
‘‘ officers and men making the capture.” Another section pro- 
vides for the distribution of the whole or half adjudged to the 
captors, In these words: ** When one or more vessels of the 
navy shall be within signal distance of another making a prize, 
all shall share in the prize.” In determining whether the 
captors shall have half or all, the court must first decide what 
vessel or vessels ‘* made the capture “ or ** made the prize,” 
and then compare the capturing force with the force of the 
wize. Then, having by this process adjudged the whole or 
the half to the vessels making the prize or capture, the court is 
to determine whether any and what vessels of the n: ivy were 
within signal distance of the y essel or vessels that made the 
prize, and let them in to partic ipation. 

What vessel or vessels, in this case, ‘* made the capture”? 
The officers of the Atlanta, now prisoners of war at Fort 
Warren in this harbor, have refused to testify, so that I have 
not the benefit of their statements. But still, the evidence in 
the cause presents a clear account of this most interesting con- 
fliet—perhaps, in its bearings on naval science, the most sig- 
nificant battle in modern times, except that of the Monitor and 
Merrimac. 

The Atlanta, originally a British steamer, powerful and fast, 
ealled the Fingal, had, early in the war, run the blockade of 
Savannah, and had been converted by the rebels into an iren- 
clad war steamer, at a vast expense. She had a long, low 
deck, with a casemate or covered iron-plated house in the 
centre, with sloping sides and ends, in which was her battery. 
She had also a powerful ram, and, attached to her bow and 
earried under water, a torpedo charged with about fifty pounds 
of powder. ‘Two steam vessels of our navy, of the type so 
novel, and yet already so universally known as Monitors, were 
guarding the Wassau Sound, to prevent the egress of the 
Atlanta. These were the Weehawken, commanded by Captain 
John Rodgers, and the Nahant, commanded by Captain John 
Downes. Captain Rodgers was the senior and commanding 
officer. Each Monitor had one revolving turret, with two 
smooth-bore Dahlgreen guns, one of fifteen inch, and the other 
of eleven inch calibre. The rebels knew that these Monitors 
were there, and knew their size and force, and the Atlanta, 
when fully ready, was sent down the Sound for the purpose of 
capturing or destroying them. It would secm, too, that they 
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had little doubt of their success. The Atlanta was accompanied 
by several steamers having passengers on board, to be spec- 
tators of the conflict. Two of these steamers were armed, 
and belonged to the rebel navy, but, being wooden vessels, 
they kept at a safe distance, and took no part in the action. 
On our side, also, there was the wooden gunboat Cimmerone, 
which was directed by Capt ain Rodgers to keep out of the 
action unless signalled specially. 

It was at arly dawn of the seventeenth of June, 1863, 
little after four o'clock, that the Atlanta was descried coming 
down the Sound. The Monitors at once began to prepare for 
action. The Weehawken lay higher up than the Nahant. She 
slipped her cable. The Nahant weighed her anchor, Captain 
Downes thinking he might need it in the action, in case of 
injury to his motive power, and that he could prepare for action 
as well while weighing. ‘To give themselves time to get fully 

ready, ¢ ‘aptain Rodgers steamed slowly down the Sound. direct- 
ing Captain Downes to follow in his wake, the Weehawken 
having the pilot. Captain Downes followed in the wake of 
the Weehawken as soon as he got his anchor. This left him 
for a time nearer to the advancing enemy than the Weehawken. 
When fully ready, the Weehaw ken turned toward the enemy. 
Just as she turned, the Atlanta opened her fire on the Nahant. 
Her shot did not take effect. 

The Weehawken rounded and steamed towards the Atlanta, 
the Nahant following in her wake. It was then seen that the 
Atlanta was stationary, and lying partly across the channel. 
When within between three hundred and four hundred yards, 
the Weehawken slowed, and fired her fifteen-inch gun. Dr ifting 
with the tide, and under slow way, when within about two 
hundred yards, she fired both her gufs, as nearly together as 
ossible. Captain Downes acted on a different plan. He 
thought his fire would be most effectual close a-board, and 
made directly for the Atlanta at full speed, reserving his fire 
until he should be at close quarters. Captain Downes was 
never from the first more than a thousand yards separated 
from the Weehawken, and at this second discharge, was about 
the same distance from the Atlanta that the Weehaw ken was. 
Immediately after the second discharge from the Weehawken, 
the Atlanta hauled down her colors and ran up a small white 
flag, in token of surrender. This was mistaken by the Wee- 
haw ken, in the smoke, for a white and blue flag, which was the 
rebels’ battle flag, and the Weehawken fired ‘both her guns 
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again. By this time the Nahant was very near the Atlanta, 
and ready to fire, but discovered that she had surrendered. 

Captain Downes ranged alongside, in natural disappoint- 
ment, and asked why she surrendered so soon. ‘The Monitors 
had dropped their boats overboard to clear for action. The 
Nahant’s boats were nearest, and she steamed off for them, 
and picked one of them up, and her executive officer boarded 
the Atlanta, and took possession of her. In the meantime, 
however, the commander of the Atlanta had lowered his own 
boat, and went on board the Wechawken, and had surrendered 
his sword to Captain Rodgers, before the Atlanta was boarded 
by the Nahant. , 

Aiter the surrender, we learned the effect of our shot, partly 
from observation, and partly by statements of the rebel officers. 
The first shot from the Weehawken—a fifteen-inch ball, cored, 
as it is termed, that is, with a hollow sphere in the centre, in 
this case of six inches, weighing four hundred pounds, and fired 
with thirty-five pounds of powder, at a distance of between 
three and four hundred yards—struck the Atlanta upon the side 
of her casemate, knocking a hole in it, but without going through, 
and scattering over the enclosed decks great quantities of wood 
and iron splinters, some of dangerous size, wounding several 
men, and prostrating on deck, insensible, many others. The 
rebel officers told our officers that as many as forty persons 
were knocked down, and either wounded, or stunned for the 
moment, by the effects of this shot, and that it demoralized the 
entire crew. The next discharge, at about two hundred yards 
distance, was from both guns, a fifteen-inch cored shot, and an 
eleven-inch solid shot, the latter w eighing one hundred and sixty- 
eight pounds. One of these—it is thought the fifteen-inch— 
struck the top of the pilot-house, crushing and driving down 
the bars on the top and sides, wounding both pilots and one 
helmsman, and stunning the other helisman, as well as the 
wounded men. These men fell on the floor of the pilot-house, 
and the rebel officers said, prevented any one from getting up 
into it. The other shot struck the edge of the overhung knuckle, 
where the casemate fits to the deck, doing little damage. In 
the words of Captain Rodgers, the first ‘shot took aw: ay the 
desire to fight, and the sncond the ability to get away. One of 
the two guns fired at the last discharge, struck a port-stopper, 
breaking it in two, and driving its fragments through the port. 
No statement is made as to the effect of the fifth shot fired. 

It is admitted by the officers of both Monitors, that the gun- 
boat Cimmerone was all the while within signal distance, and 
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acting under the orders of the senior officer, and consec juently 
entitled to participate in the distribution, as being * within sigs 

nal distance of the vessel or vessels making the prize.” The 
only question as to her is whether she is to be counted in, as 
part of the capturing force; that is, whether she is to be 
deemed one of the vessels ‘* making the capture,” within the 
meaning of the statute, when we are comparing the force of the 
captors “with that of the prize, for the purpose of determining 
whether the proceeds belong wholly to the captors, or are to 
be divided between them and the government. In the recent 
case of the Cherokee, 1 had occasion to examine the question 
of joint capture, and I refer to the results then reached, so far 
as they bear upon this case. The English statutes and Orders 
in Council do not make the distinction, in distribution, based 
on superiority or inferiority of force. The entire prize is given 
in all cases to the captors. Consequently, we cannot find in 
British decisions any direct aid in solving the present question. 
Neither have their statutes or Orders in Council, until the 
Russian war, made any distinction between actual captors and 
vessels in sight of the actual captors; but have simply given 
the entire prize to ** the takers.” The courts, in applying the 
rules, have made liberal constructions of the word ** takers,” 
on reasons of policy and equity, and have included in the term 
‘¢ takers,” by construction, vessels within sight under such cir- 
cumstances, that they may be held to have afforded encourae- 
ment to the captors, and ‘intimidation to the enemy. This has 
naturally led the courts to speak of some vessels as actual 
captors, and others as constructive captors. Still, as relative 
foree was immaterial, and a vessel claiming to be an actual 
captor would usually be at least a constructive captor, and the 
shares of each would be the same, we do not find anywhere in 
the British decisions a definition or test of the difference between 
actual and constructive captors, which is of practical value in 
the application of our own statute. 

Our statutes, as I held in the Cherokee, recognized two 
classes, vessels ‘making the capture, and vessels which do not 
make the capture, but are within signal distance of those that 
do. From this the inference is, that the mere fact of being 
within signal distance, able and ready to give aid, if required, 
does not bring a vessel into the first class. If it did, we 
should confound the distinction made by the statute, and treat 
as actual captors all who were within signal distance of actual 
captors. “Another result would follow, that all vessels within 
signal distance of this second class of vessels, would share in 
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the distribution, though not within signal distance of the first 
class, because they would be within signal distance of some of 
the vessels which we should have held to be vessels making the 
capture. 

I have no difficulty, therefore, in deciding that I must exclude 
the Cimmerone, in determining the relative force of the captors 
and the prize. In like manner, I exclude the gunboats of the 
rebels which were within signal distance of the Atlanta, but 
kept aloof. 

It now becomes necessary to compare the force of the Atlanta 
with that of our Monitors. 

Beside the depositions, complete drawings of the Atlanta have 
been annexed to Captain Rodgers’s evidence, and a report from 
the Bureau of Construction. ‘The Atlanta’s dimensions were as 
follows: Length, 191 feet 2 inches; extreme beam, 40 feet 6 
inches ; depth of held to top of beam, 13 feet and one-half inch. 
These dimensions make her measurement tonnage {/27 6-10 
tons, or if, as the agent of the captors contends, we must 
include the thickness of the deck, 1075 8-95 tons. She was 
plated with two layers of iron, one horizontal and one vertical, 
“ach two inches thick, making four inches of plating. At the 
knuckle, where the casemate was fastened to the hull, her sides 
were six feet in thickness, of solid wood. Her deck was two 
feet one inch in thickness of plank, beside the iron covering. 
Her casemate was a little over one hundred feet in Jeneth, 
fastened to the hull, in about the middle of the length of the 
deck, and covering its entire width, leaving an open deck of 
about forty-five feet at each end. This casemate had sloping 
sides and ends, at an angle of twenty-nine degrees from the 
horizontal, and three ports on each side, with heavy port-stop- 
pers. The sides of the casemate were four inches of iron and 
thirty-six inches of solid wood. She mounted four guns, 
srooke’s rifled ordnance, two of seven-inch, throwing balls of 
one hundred and fifty pounds, and two of six inches, throwing 
balls of one hundred pounds, the six-inch guns working in 
broadsides, and the seven-inch guns, one at the forward and 
one at the after end of the casemate, working on pivots, either 
as broadside, on bow and stern guns, so that three of her four 
guns could be used on either broadside. She had a powerful 
ram of solid wood, strapped with iron bands, above water, and 
a torpedo at the end of a jointed crane, capable of being raised 
in the air or lowered under water, carried about twenty feet 
beyond the bow, and charged with some fifty pounds of powder, 
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expected to explode on concussion. Ter crew were one hun- 
dred and forty-three, all told. 

The two Monitors were as nearly equal, indeed as nearly iden- 
tical as it is easy to suppose war vessels to be. They were 
each 844 tons measurement, armed and arranged alike, with 
the usual low deck of the Monitors, but little above the water 
line, with one revolving turret. ‘Their guns were of the same 
calibre; one of Sifteen-inch, and one of elev en-inch, smooth bore 
Dahlgrens ; the former throwing shots of 440 pounds solid, 
and 400 pounds cored, and the latter 168 pounds solid. The 
Weehawken had eighty-four men, and the Nahant eighty-five 
men. 

In comparing the force of these novel engines of war, the old 
rules of naval science are superseded. Not only are the vessels 
extraordinary and experimental, but the ordnance scarcely less 
so. The first shot from the Weehawken is said to have been 
the first iron shot of that size ever fired in naval warfare. | 
entertain no serious doubt, that the force of the two Monitors 
combined, was superior 4 that of the Atlanta (I do not judge 
merely by the result); I am aware, that a different course on 

either, or both sides, Fob have presented a different aspect. 
It the Atlanta had run at the Monitors with her full force, in- 
stead of lying still, to take and give fire, and her torpedo had 
exploded under one of them successfully ; ; or, if she had struck 
both, or either them, with the full hess of her ram; or, if a 
better aimed, or more fortunate shot, had injured the turret, or 
steering or motive power of either Monitor; or, if the first two 
shots from the Weehawken had been less skilfully directed, or 
less fortunate, or the Weehawken had reserved her fire to the 
last, and thus ‘the Atlanta been able to use her battery steadily 
until at close quarters ;—under any, or all these suppositions, 
the length of the contest, and the injuries on each side, might 
have been very different, if the final result had been the same. 
I am to consider the means the vessels possessed, and not the 
use they made of them. Still, I am satisfied, that for offence 
and defence, the two Monitors, with their hattesien, acting to- 
gother, at the same time, and under one command, must be 
s»onsidered of superior force to the Atlanta. They were each of 
844 tons, and the Atlanta of about 1000 tons. They had, one, 
eighty-four, and the other, eighty-five men, and the Atlanta, 
one hundred and forty-three men. The effective power of 
large ordnance against iron-clads, has not yet been fully tested 
by experience ; and in the present state of our knowledge, the 
actual effect of the shot of the Weehawken, must have much 
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influence in forming our opinion. I am constrained to think 
that two fifteen-inch and two eleven-inch smooth-bore Dahl- 
greens, mounte «don two vessels, capable of taking: s« parate posi- 
tions, are superior for offence, to two seven-inch and two 
six-inch rifled Brooke’s, in one vessel. And in case of a fight 
on the decks, by boarding or otherwise, we had the superiority 
of men. As to defence, the Atlanta presented a larger surface 
than the Monitors, and could be more easily hit ; and the result 
showed that the walls of her sides and pilot-house, however 
strong, were not, in fact, a protection against the shot of the 
Monitors at that range. We do not know by experiment, how 
well our hulls and turrets would have resisted her shot: but a 
construction which avoids shot is an an element to be calculated, 
as well as one which resists shot. Indeed, neither the agent 
of the captors, in his argument, nor the two commanders, in 
their deposition: , appear to contend, or to give an opinion, that 
the Atlanta was equal, or superior to, the two Monitors. 

The agent for the captors contends that, in comparing the 
forces, the Weehawken alone is to be counted. It is said, that 
the only shot fired, and the only damage done, was by the 
Weehawken, and that her shot compelled the surrender: that 
the Atlanta was put beyond the possibility of fighting or es- 
caping, by the first two shots, and actually surrendered, by 
reason of them, before the Nahant had, in fact, done anything. 
It is contended, that it was not necessary that the Nahant should 
have been present ; that the Atlanta did not surrender, by rea- 
son of intimidation from the presence and approach of the 
Nahant, but by reason of her own totally disabled condition. 
It is further argued, that the Nahant must be considered only 
a constructive captor; that she was within signal distance, 
ready and eager, and doing her best to aid in the battle; so 
situated, as to afford encouragement to our side, and intimida- 
tion to the enemy ; but that such is the definition of a construe- 
tive captor, and that the facts go no further. It may be said, 
too, that the policy of the statute is to stimulate vessels to attack 
equal, or superior vessels at once, and alone ; and that if a ves- 
sel does so, and succeeds, before others actually strike a blow, 
the entire prize should go to the captors; and that, in such 
case, it ought to be deemed immaterial how near the others may 
be, or on what theory of battle they reserved their fire. 

In a question solely between conduct of the highest merit 
and the public treasury, the government would doubtless de- 
sire a construction liberal to the officers and men who perilled 
all in a strange and unwonted conflict, and attained a success 
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that has attracted the attention of the world. But my duty is 
limited to construing the statute. I cannot make a gratuity of 
the public property, however meritorious the object. 

I shall decide the present case on its exact and peculiar cir- 
cumstances. I Jay down no rule for other cases, nor do I say 
what variation from the facts of this case would have led to a 
different application of the statute. I am led to the belief that 
the Nahant must be considered so far a participator in the 
conflict of forces, as to be included in the comparison. — ‘The 
Atlanta came down to attack both the Monitors, knowing they 
were together, under one command, and for one purpose. 
She calculated on their combined force, and governed herself 
accordingly. It is impossible for me to say now, whether the 
Atlanta would have taken the same course, if she had had only 
the Weehawken to deal with. Each Monitor knew that the 
other was co-operating,—not merely ready to co-operate, but 
actually taking part in the attack, during all the time, within 
effective distance for firing, and part of the time at nearly the 
same distance from the enemy, with her consort, and one as 
capable as the other of all acts of offence and defence. This is 
not all. It was the Nahant that the Atlanta fired at. The 
Nahant drew off the fire of the enemy, and engaged its oflensive 
force, so far aiding her consort. It was known to those on 
board the Atlanta that the Nahant, apparently uninjured by 
their previous fire, was coming upon the Atlanta at full speed, 
reserving her fire, though within easy range. ‘This would have 
been enough to settle a doubtful question of surrender, if a 
doubt remained. One of the facts to be considered by thie 
commander of the Atlanta, in determining whether and when 
to surrender, might well have been the demoralized state of his 
crew. How far may the knowledge that a second Monitor of 
the same force with that from which they had suifered so 
terribly was within equal distance, have contributed to this 
demoralization? How far did the co-operation of the two 
Monitors affect the course taken by the Atlanta in all respects, 
the training her guns on the Nahant, her lying still to present 
her broadside? How far did this co-operation affect the course 
taken by each Monitor? If the Weehawken had not been 
there, or had not opened fire, would or would not Captain 
Downes have reserved his fire as he did? If the Weehawken 
had been alone, or with a vessel within signal distance capable 
of aiding, but not just where the Nahant was, and doing just 
what she was doing, would or would not her course have been 
the same?’ If the Nahant had not diverted the fire of the At- 
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lanta, what might have been its effect on the Weehawken? If 
Captain Rodgers’s shot had been unsuccessful, might or might 
not, in a few minutes—almost seconds—the close discharge of 
the Nahant have been decisive ? 

The result to which Iam brought is, that in comparing the 
force of ** the vessel or vessels making the capture ” with that 
of the prize, I must include the Nahant with the Weehawken. 
I do this, as the result of the special circumstances of this case, 
without attempting to establish a test for determining who, 
under other circumstances, should be deemed actual captors. 

The result is, that half the net proceeds of the prize are to be 
given to the captors, and half to the United States, and that 
the vessels entitled to participate in the distribution are the 
Weehawken, Nahant, and Cimmerone. ' 

Mr. Dana (United States Attorney) appeared for the United 
States, and Mr. Hodge, of Washington agent for the captors, 
submitted a written argument. Mr. C. P. Curtis, Jr., after- 
wards appeared for the captors. 


Supreme Court of Pennsylvania. 
Causa Proxima—Liability for Ne eligence. 
Scorr ET AL. vt. HUNTER ET AL. 


1. A party wantonly or negligently causing property to be exposed to a 
danger which he knew, or, as a man of ordinary prudence, might have known, 
is responsible for the damage resulting therefrom, though his act was not the 
most proximate cause, 

2. A man is answerable for such consequences of his unlawful acts as are 
natural, and may be foreseen by ordinary forecast. 

3. What is ordinary care in the performance of an act, depends upon the 
surrounding circumstances. It is greater or less, according to the increased or 
diminished hazard to others with which it is done. 

4. Where a defendant negligently blocked up the locks and channel of a 
river with his boats, keeping the boats of others so long exposed to an increas- 
ing current, of which he might have foreseen the danger, that they were carried 
over a dam and lost, without any fault of the owners, it was error in the court 
to assume, or undertake to decide, as a matter of law, that the wreck was not 
a natural consequence of the wrongful act of defendant. 

5. The maxim “causa proxima non remota spectatur” considered and di- 
cussed as applied in decided cases. 


Strona J.—This was an action of trespass on the case, 
brought to recover the value of two coal-boats, with thei 
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cargoes, belonging to the plaintiffs, and lost, as they aver, 
through the unlawful, wilful, malicious and negligent conduct 
of the defendants. The declaration contained two counts, the 
first of which averred that the defendants had caused the loss 
of the boats by unlawfully, wilfully, and maliciously mooring 
their own coal-boats in the channel and entrance to the locks 
at one of the dams of the Monongahela Navigation Company, 

on the Monongahela River, and keeping them in that situ: ition, 
thus stopping ‘the navigation for the some boats, and de- 

taining them in the river, though they were ready and prepared 
to proceed on their voyage, while the river was rapidly rising, 
and until the power of the current forced them over the dam, 
and caused a total wreck. The second count charged unlawful 
and negligent conduct of the defendants in the management of 
their boats, at the locks, thus obstructing the entrance thereto, 
and the channel of the rive I, and preventing the passage of the 
plaintiffs’ boats, while the river was rapidly rising, and exposing 
them to great hazard, and while the defendants well knew the 
boats were in danger. It further averred that with this know]- 
edge, the obstructions were continued by the defendants, until 
the plaintiffs’ boats were carried over the dam by the current, 
and totally lost. 

On the trial, the jury, under instructions given by the court, 
found a verdict for the plaintiffs, and assessed damages, thins 
establishing that the defendants were guilty of the misconduct 
and negligence complained of, and that the plaintiffs were 
chargeable with no negligence or default which contributed to 
the loss. Both these questions were submitted plainly to the 
jury, and they are now at rest. But the court reserved the 
question whether the connection between the defendants’ wrong- 
ful acts, and the loss of the boats over the dam was suftic iently 
close, to enable the plaintiffs to maintain their action, and, after 
consideration, being of opinion that the rapid rise in the river, 
and the consequent increased current, was the proximate cause 
of the loss, and that the wanton or negligent obstruction of the 
locks, and of the channel of the river, was a cause too remote, 
entered judgment for the defendants, non obstante veredicto, 

It is observable that the jury did not pass upon the question 
whether the defendants ought not to have apprehended that 
their unlawful and continued obstruction of the entrance to the 
locks might result in the plaintiffs’ boats being swept by the 
current over the dam, and lost, as they were. This was not 
submitted to them. The court assumed that the sudden rise of 
the river, and the danger to the plaintiffs’ boats, could not have 
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been anticipated by ordinary prudence and care. Now it is 
very obvious that if the defe sndants, while they were wantonly 
or negligently kee ping their own boats at the entrance of the 
locks, and preventing the passage of the plaintiffs’, knew the 
danger to which their unlawful act exposed the property of the 
plaintiffs, as it is averred in the declaration they did, the ‘vy are 
responsible for the damage which resulted from their act, though 
it was not the most proximate cause. And so, if they ought 
to have known the danger, as men of ordinary prudence, and 
yet persisted in maintaining the obstruction, they are respon- 
sible. It is a familiar principle, that a man is answerable for 
such consequences of his unlawful acts as are natural, and may 
be foreseen by ordinary forecast. What is ordinary care in the 
performance of an act depends upon the surreundirg cireum- 
stances. ‘ 

It is greater or less, according to the increased or diminished 
hazard to others with which it is done. That may be prudent 
if done in a wilderness, which would be grossly careless if done 
in a crowded city. Why? Because no injurious consequences 
would naturally be expected in the one case, while in the other 
they may be almost inevitable. Hence the actor is bound to 
anticipate more in the one case than in the other, and as he is 
liable for all he should have foreseen, the extent of his respon- 
sibility is not the same. 

In the present case, the defendants obstructed the passage 
through the locks from about four o'clock in the afternoon of 
April 9th, until in the afternoon of the tenth of April, and 
until after the plaintifts’ boats had been carried over the dam. 
Their act was unlawful: either wanton, or negligent. During 
all the time, they saw the river rising rapidly, and with it, of 
course, the current increasing. From two o'clock on the morn- 
ing of the 10th, until the disaster occurred, the water rose at 
the rate of nearly a foot in one hour, and of course the pressure 
of the current was becoming greater. Meanwhile the plaintiffs’ 
boats were moored out in the stream, outside of the defendants’ 
boats, exposed to all the downward pressure of - current, 
without any fault of theirs, as the jury have found, but with the 
full knowledge of the defendants. In that position they were 
kept for hours by the tortuous conduct of the defendants. 
Under such circumstances, it is highly probable the jury would 
have found, had the question been submitted to them, that the 
defendants knew of the danger to which their unlawful conduct 
exposed the property of the plaintiffs, and that with ordinary 
prudence they must have foreseen what did happen, ¢. ¢., the 
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loss of the boats, a loss which they might have prevented, by 
dropping their own boats through the locks. 
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If they should 


have anticipated it, then it was a natural consequence of their 


acts, for which they must answer in damages. 


Hlere we think 


the court erred in assuming, or undertaking to decide as a mat- 
ter of law, that the wreck of the boats was not a natural con- 
sequence of the wrongful act of the defendants, in blocking up 
the locks and the channel of the river, and holding the boats 
of the plaintiffs so long exposed to the force of the current. It 


was a natural consequence, if 
if it would have been guarded 


j 


others. 


dence, using their own rights 


it should have been foreseen, or 
against by men of ordinary pru- 
with proper regard to those of 
And it was manifestly for the jury to determine whether 


it was a natural consequence, such as should have been foreseen 
by the defendants at the time, and in the circumstances in which 


they acted, or rather, in which they failed to act. 


It is quite probable that this view of the case altogether 


escaped the notice of the learned judge who tried the 


‘ause, in 


consequence of the mode in which the case was presented. 
Ilis attention appears to have been directed to the relative 
character of the causes of the loss, as proximate, or remote, 


rather than to the inquiry whether it 
of either. 
than the remote 
mischief. 


tatur.? 
cation. 


yas a natural consequence 
It is an undéubted rule that the proximate, rather 
‘ause, is to be regarded as the author of a 

The old maxim is, ‘* causa proxima, non remota spec- 
It is, however, a maxim exceedingly difficult of appli- 
Indeed, it is impossible by any general rule to draw a 


line between those injurious causes of damage which the law 
regards as sufficiently proximate, and those whir h are too re- 


mote to be the foundation of an action. 


The court below ruled 


the case mainly on its supposed resemblance to Morrison v. Davis, 


8 Harris, 171. 


There the defendants, who were carriers on the 


Pennsylvania Canal, and whose boat had been wrecked by a 

breach in the canal, caused by an extraordinary flood, whereby 
the plaintiffs’ goods were injured, were held not to be liable, 
on account of their having started on the voyage with a lame 
horse, in consequence of which, they were delayed in passing 
the place where the accident happened, i in time to escape it. 


That ruling was undoubtedly correct. 


There was ho necessary 


connection  betw een the use of the lame horse, and the destruc- 


tion of the boat. 


They were remote from each other in time, 


as well as in place, and there were intermediate causes. [Had 


the horse been still more lame and unfit, 
greater delay, the loss would not have happened. 


thus occasioning 
The present 
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ease is of a different character. The wrongful act of the de- 
fendants was concurrent in time and in operation with the flood 
in the river. It was both combined that forced the plaintiffs’ 
boats over the dam. ‘The defendants’ acts pushed them out 
into the current, and held them there until they were swept 
away. We must not forget that the verdict settles there was 
no default in the plaintiffs, either in having moored their boats 
with an insufficient line, or in having placed them where they 
were placed. Now if the defendants had by direct force pushed 
the boats out into the current, and they had been swe pt over 
the dam, as they were, it would not be doubted that in an 
action of trespass the value of the boats might have been re- 
covered. The consequence would be held sufticie ntl near the 
‘ause. The forcible pushing out would, be held the ‘causa 
causans,” acting through the current, and trespass would be 
maintained. Yet the consequence would have been just as 
remote from the unlawful act in that case as it is in this. In 
both cases the flood is, in one aspect, the nearest agent. Why, 
then, was the wrongful obstruction of the entrance to the locks 
not a sufliciently proximate cause of the injury? We think it 
was, and that the District Court erred in coming to a different 
eonclusion. In Lund v. Tin gshoro, 11 Cush. 563, it was held 
that if a traveller, exercising ordinary care and ee: vol- 
untarily leaps from his carriage and is injured, because of its 
near approach to a dangerous defect in the highway, the town 
is liable, though the carriage did not come into actual contact 
with the defect. In McAfee v. Crofford, 13 Howard, 447, 
where, in consequence of a wrongful abduction of the plaintiff's 
slaves, a flood in the river swept away his wood, it was held 
that the plaintiff? might recover the value of the wood in an 
action for carrying away the slaves. This case goes very far 
beyond what we feel prepared now to assert. In Dickinson v. 
Boyle, 17 Pick. 78, where the defendant had broken and entered 
the plaintiff's close, adjacent to a river, and had carried away 
gravel from a bank, near to a dam across the river, in conse- 
quence of which, a flood in the river, three weeks afterwards, 
swept away a portion of the close and a cider mill, it was held 
that the whole damage might be recovered. In Hearny v. 
Hearny, 2 Denio, 62 . it was ruled that if the owner of a dock 
untie a vessel lawfully moored therein, and set it adrift, he is 


1 Burdick v. Worrall, 4 Barb. 496. 
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answerable for the loss sustained by its subsequent stranding 
elsewhere. j 

In George v. Fisk, 32 N. HW. 32, where the defendants had 
put a large quantity of lo-s on the ice of a river, and exercised 
no further care in regard to them, and, on the ice breaking up, 
a dam was formed by the logs and the ice, whereby a channel 
was cut through the land of the plaintiff, and tne logs carried 
upon it, the defendants were held liable. So in our own case 
of Pittsburg vy. Gricr, 10 Harris, 54, the city of Pittsburg was 
held liable for the loss of a steamboat, upon the follow'ng state 
of facts. The boat had anchored at the wharf, when the wate: 
was low. ‘The river rose afterwards, covering certain piles of 
pig iron, negligently left by the city on the wharf, about a foot 
above low water-mark. ‘To avoid these piles, the boat was 
compelled to back out into the stream, when she was struck by 
some floating body, stove and sunk. Citations of similar deci- 
sions might be indefinitely multiplied. They do not enable us 
to define precisely what is regarded a remote, and what a prox- 
imate cause, but they do show that the wrongful conduct of 
which these defendants are convicted, cannot be considered so 
remote a cause of the loss sustained by the plaintiffs, as not to 
afford ground for an action. 

For these reasons we reverse the judgment ; but as it appears 
from the record there are other questions in the case, which are 
not now before us, we do not enter judgment on the verdict, 
but we send the case back for a new trial. 

Judgment reversed, and a renire de novo awarded. 


Superior Court of New York. (General Term.) 


Before Ropertrson C. J., Moncrier and Monetu JJs. 


THEeoporE Reimers ET AL. v. JoHN P. RIDNER ET AL. 





Tuts action coming on to be tried before a justice of this 
court and a jury, the defendants, upon the case being opened, 
moved to dismiss the complaint. The court overruled the mo- 
tion, and to its decision in that behalf, the counsel for the 
defendants then and there duly excepted. 

After introducing some testimony, the defendants again 
moved to dismiss the complaint, which motion was denied by 
the court, and defendants’ counsel duly excepted. 
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The defendants’ counsel thereupon requested the court to 
instruct the jury to find a verdict for the defendants. The 
court declined so to do, and the defendants’ counsel duly 
excepted. 

Thereupon the court directed the jury to find a verdict for 
the plaintiffs for $4,296.95, and directed ** the exceptions taken 
at the trial to be heard in the first instance at the General Term, 
and judgment in the meantime to be suspended.” To this di- 
rection, the counsel for the defendants duly excepted. 

The complaint alleges that the defendants, on or about the 
25th day of Septe mber, 1855, at the city of New York, entered 
into a contract in writing, with the pl: intiffs, where! ry the de- 
fendants bargained for and bought of the said plaintiffs, and the 
said plaintiffs, at the instance and request cf the said defendants, 
then and there ‘* sold to the defendants 733 bags of crude salt- 
petre, at fifteen cents a pound, cash, in bond; that the same 
was to arrive on board the ship Arabella, from Calcutta, bound 
to Boston; no guaranty as to quality or time of arrival of said 
ship, and the same to be taken, when landed from alongside the 
ship, in Boston;” that the said ship, with the salt-petre on ° 
board, arrived at Boston, on or about the 3d day of December, 
1855. * * * * That immediately after the said arrival of 
the said ship, as aforesaid, to wit, on or about the 11th day of 
December, 1855, the plaintiffs offered and tendered said salt- 
petre to said defendants, &c. * * * That the said defendants, 
at the time aforesaid, when so requested, and at all times there- 
after, have neglected and refused to receive said salt-petre, or 
any portion thereof, or to pay for the same: and then and 
there, and at all times thereafter, have wholly neglected and 
refused to comply with their undertaking or contract. 

The complaint further shows that, on or about the 24th day 
of December, 1855, upon inspection of the said salt-petre, three 
hundred bags were found to be unsound and unmerchantable ; 
and that thereupon the plaintiffs waived their right to accept the 
whole amount or number of bags of salt-petre, but tendered 
and offered to deliver to the defendants the remainder thereof— 
to wit, three hundred and ninety-three bags thereof—being 
sound and merchantable * * * and the plaintiffs were then 
ready, and able and willing so to deliver the said salt-petre ; 
that the defendants at the time aforesaid, and at all other times, 
have neglected and refused to receive said salt-petre, or any 
portion thereof, or to pay for the same, and have wholly 
neglected and refused to comply with their said undertaking or 
contract. 
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The answer of the defendants denies that they bargained for 
and bought of the plaintiffs, and that the plaintitts sold to them 
seven hundred and thirty-three bags of crude salt-petre, or any 
part thereof; but the defendants aver that, on or about the 
25th day of September, 1855, they (the defendants) entered 
into a contract with the plaintiifs, of which the following is a 
copy : 











‘¢ New York, September 25, 1855. 





** Sold to Messrs. Reimers & Schmidt, seven hundred and 
thirty-three bags crude salt-petre, at fifteen cents per pound, 
cash, in bond, to arrive on board the ship Arabella, from Cal- 
cutta, bound to Boston. No guaranty made as to quality or 
time of arrival of said ship, to be taken, when landed alongside 
of the ship, in Boston. 








‘* (Signed, ) 





‘* Bancock & Cox, Brokers.” 





* * * The defendants deny that they ever became the owners 
of any part of said salt-petre; * * * they aver that the plain- 
tiffs never were the owners, or possessed of other than three 
hundred and ninety-three bags of salt-petre, on board of said 
ship Arabella, * * * and they deny neglect or refusal to com- 
ply with dele undertaking or contract. 

It seems, that an invoice of 1467 bags of salt-petre was 
shipped on board the ship Arabella ; that this shipment belonged 
to W.S. Bullard, and was the only salt-petre on board of that 
vessel; that on the 11th of August, 1855, for account of the 
suid W. S. Bullard, Esq., a broker in Boston ‘sold to the 
Hazard Powder Company one-half of an invoice of salt-petre, 
to arrive per ship Arabella, from Caleutta, say about 783 bags, 
more or less, (invoice 1468 bags,) at eight cents per pound, 
six months’ credit from deliv ery on the wharf. No guaranty as 
to quality or time of arrival.” 

It further appears that, on the 12th September, 1855, a con- 
tract, of which the following is a copy, was duly made by a 


broker, and confirmed by said Bullard : 




























‘¢ Boston, September 12, 1855. 





Sold on account W. S. Bullard, Esq., one-half of 1464 bags 
of salt-petre, on board of the ship Arabella, to arrive, at ten 
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and one-half cents per pound, cash, in bond, (it being under- 

stood that the purchaser is to have one-half of cach number in 

the invoice,) to Messrs. Reimers & Schmidt, of New York. 
(Signed, ) F. H. Jackson, Broker. 


< 


Confirmed, W. S. BuLLarp.” 


It was admitted that 340 bags of salt-petre to arrive in the 
Arabella, referred to in the complaint, were nearly, or quite, 
Jost or destroyed, and were sold upon their arrival, on account 
of the underwriters (part of the same being entirely dissolved 
by sea water) ; that the same were abandoned by the original 
importer (W. Si Bullard, Esq. ). 

The Arabella arrived on the 7th December, commeneed. dis- 
charging the salt-petre about the 15th, and finished on the 24th ; 
the one-half of the invoice sold to the plaintitis, was sold to ar- 
rive in bond; it was entered in Mr. Bullard’s name; it must 
be entered by the importer: Mr. Bullard held the bills of lading 
for this salt-petre; he had not assigned the bill of lading, or 
any part thereof, to Reimers & Schmidt (plaintitis) ; a certifi- 
cate of transfer, issued by the Custom-house authorities, consti- 
tutes a delivery of goods in bond, from the importer to the 
purchaser; Mr. Bullard did obtain such a certificate of transfer 
of these 393 bags sold to the plaintiffs ; he obtained this certifi- 
eate on the 7th of January, 1856; it was mailed the same day 
to the plaintiffs ; the pl: iintiffs, or their assigns, could not have 
obtained the 593 bags of salt-petre without the certificate of 
transfer. The plaintiffs paid for the salt-petre between the 22d 
December, 1855, and the 2d of January, 1856. The plaintiffs 
could not deliver the salt-petre they purchased from Mr. Bul- 
lard, until the 7th January, 1856. 

The plaintiffs, on the 12th January, 1856, made a formal 
tender, through their attorney-at-law, to the defendants, and 
they replied, ** we cannot accept it (3893 bags of salt-petre), as 
the contract calls for different things,” or words to that effect. 


ir) 
BOS 


By the Court—Moncrir¥ J.—This action is brought upon a 
written contract of sale of salt-petre, in plain terms entitling 
the defendants to receive from the plaintiffs, when landed in 
Boston alongside of the ship Arabella, 733 bags crude salt- 
petre, to arrive on board the said ship; and there is an ample 
illustration in the bill of exceptions in this case of the peculi- 
arities of mercantile contracts, and the necessity of giving con- 
struction to each, according to the intent of the contracting 
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parties manifest from their respective contracts. By the sale 
note from Bullard to the Hazard Powder Compiny, following 
the decision in 35th Barbour Rep. 515, 521 ( Havemeyer y. 
Cunningham), the latter was entitled as a purchaser of an 
invoice of goods then on board the ship Arabella, whatever 
portion of the quantity sold arrived in a sound condition, and 
they received their one-half part of the invoice so purchased, 
The plaintiffs’ contract calls for ‘* the one-half of 1,464 bags 
of saltpetre ;” and hence, in my view, differs most essenti: uly 
from the agreement to deliver ‘one-half of an invoice of salt- 
petre to arrive per ship Arabella, say about 783 basa more or 
less.” * * * The one can leg: illy claim 752 2 bags of salt- 
petre from on board the vessel Arabella, and the other having 
bought the moiety of whatever is on board and may arrive at 
the port of destination, of course is entitled to demand what 
may arrive. The distinction between the sale to the Hazard 
Powder Company, and the cases cited from 35th Barbour Rep. 
(supra), is, that in the one there was no guaranty as to qual- 
ity, and in the other, ‘* the sugar was to be of current quality 
clayed ;” this, however, is immaterial in the present discussion, 
inasmuch as, in both these instances, the contract of sale must 
be held to be absolute in the sense that the party was entitled 
to the thing he had agreed to buy, being then on board of the 
Bd) vessel. With reference to the cortract made with the plaintitis, 
i it may be questionable whether they were bound to receive 
under it any greater number of bags than 732 bags, being the 
4 one-half of 1 “464 bags of s mg 2 ‘e, on board of the ship Ara- 
bella, on the 12th September, 1855. If on that day, on board 
of that ship, there was in existence only 786 bags of salt-petre, 
it can need no argument to state, as a legal verity, that Mr. 
Bullard could not, by 1 ‘irtue of the contract, require the plain- 
tiffs to accept 393 bags, being one-half of the salt-petre actu: ally 
e arriving at Boston, and delive ered from on board the ship Ara- 
bet bella, unless their contract is construed to import a sale of one- 
3 half the invoiced salt-petre then on board the ship Arabella. 

i It is an elementary principle of law, that, if the right of 





it property has not passed by the bargain, the purchaser cannot 
be made responsible for the price, unless the vendor can show 
. that the article or chattel tendered for acceptance fairly cor- 
; responded in quantity * * * with the thing bargained for and 
ta agreed to be bought; for no man can be compelled to take 
$i more than he agreed to buy. * * * (Addison on Con- 
| tracts, 238, p. 237, top paging, 2d American edition. ) 
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It will not be pretended that, in either Havemeyer vy. Cun- 
ningham (supra), or by virtue of the contract of Bullard with 
the Hazard Powder Company, the importer or vendor was 
divested of his property, or that the title to the goods passed 
to the vendee; the weight of the articles remained to be ascer- 
tained. (Addison on Contracts, 224, 225, and cases cited ; 
Parsons’ Mercantile Law, pp. 48, 49.) The evidence fully 
establishes the fact in the present case, that the title to the 
goods remained in Mr. Bullard until the 7th of January, 1856. 
He could have assigned and transferred the title to the salt-petre 
on board the ship Arabella, by the endorsement and delivery 
of the bills of lading which he then had, and which he con- 
tinued to hold until after the arrival of the ship in Boston. 

In confirmation of this view, Mr. Bulla:d abandons property 
to the underwriters, and receives value therefor from them, 
which property otherwise was owned by the plaintifis or by the 
defendants. 

Again, the transaction between the parties on the 25th of 
September, 1855, cannot be treated as an absolute sale of 733 
bags of salt-petre at that time. It does not appear that such a 
quantity which could be claimed by the plaintiffs under their 
contract with Bullard was in existence on board the ship Ara- 
bella on that day. Only 393 bags arrived at Boston, over 
which the plaintiffs exercised acts of ownership or control, or 
became entitled to the possession. 

The contract of the plaintiffs with the defendants called for 
the delivery of 733. bags of salt-petre from on board the ship 
Arabella, to be taken when landed alongside the ship in Bos- 
ton; the plaintiffs could not be required to transfer any greater, 
and the defendants as plainly cannot be compelled to accept any 
less number of bags of salt-petre than they had agreed to pur- 
chase and the plaintiffs contracted to deliver. 

The tender of a number less than 733 bags of salt-petre, 
did not satisfy the requirement of the contract on the part of 
the plaintiffs, and the defendants were not bound to accept. 
Shields et al. v. Pettie et al. 4 Comst. Rep. 122; 8. C. 
2 Sandf. S. C. Rep. 262, is in striking analogy with the 
agreement between these parties, and is decisive of the question 
involved. 

I am of opinion that the learned judge erred in not directing 
a verdict for the defendants ; and, in my opinion, the refusal to 
dismiss the complaint upon the plaintiffs’ resting their case, was 
also erroneous. A verdict of the jury for the plaintiffs upon 
the evidence then introduced cannot be sustained. 
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In this view the other exceptions need not be, and are not, 
noticed. 

The exceptions should be sustained, and a new trial directed, 
with costs to abide the event. 

By the Court—Rosertson J.—The sale in this case was of 
goods to arrive; it was therefore a mere executory contract, 
conditional on their arrival (Shields v. Pettie, 4 N. Y. Rep. 
122; S. C. 2 Sandf. Rep. 262; Benedict vy. Field, 16 N.Y. 
Rep. 9953; 5.C. 4 Duer Rep. 154), and not a transfer of title. 
The only question is, whether the contract was for the delivery 
of so much of the amount sold as should arrive, and therefore 
apportionable, or only of the specified amount. In Haremeyer 
v. Cunningham (35 Barb. Rep. 515), the contract was of an 
invoice of goods of a certain number of tons, ‘* more or less,’ 
and tor that reason only it was held that the seller was only 
bound to deliver what arrived, and was not responsible for any 
loss on the voyage. 

In the present case the contract was for a definite number of 
bags of salt-petre, although not for a specified quantity. There 
does not seem to be any good reason why a purchaser of goods 
at sea, of whose quantity he cannot be presumed to be aware, 
should be compelled to accept part of the quantity bought by 
him, any more than if they were in a distant warehouse. The 
fact that such goods have not arrived, merely postpones thie 
execution of the contract, and without some qualification in its 
terms, ought not to affect the rights of either party. 

In the case last cited, the principal question was, whether 
the terms ‘‘ to arrive on or before” a certain d: ay, ears in it, 
made the sale absolute or conditional on the arrival on or 
before that day, and it was held to be absolute on arrival, 
whenever it happened, merely postponing the time of delivery, 
distinguishing it from 2 ussell v. Nicoll (3 Wend. Rep. 11 ?) 
only by the insertion of the name of the vessel. The obliga- 
tion of the seller only to deliver what arrived in such case sus- 
tains a correlative obligation on the part of the buyer to accept 
it. But, unless the former obligation had been limited by the 
use of the words ‘*more or less,” and ‘* invoice,” the pur- 
chaser, by whom the action was brought, could not have been 
enabled to recover for non-deliy ery of the ‘argo actually arrived, 
if less than the amount specified, as embracing the whole of the 
contract. All the reasons which, in the case of any other con- 
tract, entitle the party seeking to enforce it to reject a partial, 
and require a full performance, equally apply to such a one as 
this ; less than the full amount contracted for may baffle all the 
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purposes of a buyer. His right to insist ona complete per- 
furmance is established by numerous authorities. 

Besides, there was on board, on the arrival of the vessel, the 
full number of bags of salt-petre required to be delivered by the 
contract, although nearly one-half had been lessened in ‘bulk 
by the dissolving of part of the contents by water. 

These were transferred to underwriters by the plaintiffs, or 
those under whom they claim, by abandonment. There was 
no gu -ranty of quality in the contract, and the price was to be 
regulated by weight. I see no reason why the defendants were 
not entitled to whatever remained of the salt-petre in the bags 
which were abandoned. It was held in Havemeyer y. Cunning- 
ham (ubi supra), that the purchasers were entitled to recover 
for the part of the cargo alleged to have been injured. They 
were, at least, entitled to an election. Possibly it) such goods 
were unmerchantable, as charged in the complaint, as the 
defendants would not be bound to accept them, the plaintiffs 
were not bound to tender them; but the evidence did not ‘sus- 
tain this view. 

Without regard to the mode of delivery, I therefore concur 
in the opinion that the defendants are entitled to a new trial, 
with costs to abide the event. 

R. W. Van PE cr for plaintiffs; James Escuwerce for de- 
fendants. 


Supreme Court of Indiana.' 
Provost-MAarsHaL.—ARRESsT. 


A deputy provost-marshal, directed by his superior military 
officer to arrest, and send to head-quarters, all persons engaged 
in stealing, concealing or preventing the delivery of any govern- 
ment property, or any property to which the U nited States 
have any just claim, in any county of this State, cannot, upon 
his own motion, and without proper legal process under the 
laws of Indiana, arrest and imprison any citizen upon suspicion 





1From R. M. C. Kerr, Esq., Reporter, to appear in volume 21 of the 
Indiana Reports. 


VOL. XXVI. No. IV. 16 
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that he has committed some crime; and any person so arrested 

and confined, may be discharged therefrom by the judge of any 

court of competent jurisdiction, under the writ of habeas corpus. 
Skeen vy. Monkeimer, 21 Inc. 1. 
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If an express company receives for collection, for a com- 
pensation, a bill of exchange, drawn in one State, and payable 
in another, and delivers the same to a notary for demand ani 
protest on the day before such demand and protest should be 
made, and such notary makes demand and protest one day 
before the maturity of the bill, whereby the drawer and _ in- 
dorsers are discharged, the acceptor being insolvent, the eXpress 
company will be liable to the holder for the amount of’ the Dill 
and interest. 


American Express Co. v. Haire et al. 21 Ind. 4. 
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RarmLrRoaps.—LIABILITY.—EXEMPTION. 


Where a person travelling on a railroad receives from the 
company a free pass, upon which is indorsed a statement that 
‘it is agreed that the person accepting this ticket assumes all 
risk of personal injury and loss, or damage to property, whilst 
using the same on the trains of the company,” such indorsement 
or agreement does not cast upon such person any risks arising 
from the gross negligence of the servants of the railroad com- 
pany in running “the train; and it would seem that such 
agreement does not cast upon such person any risks arising 
from any negligence of the servants of the company in running 
the trains. 


The Indiana Central R. R. Co. vy. Mundy, 21 Ind. 48. 





Promissory Notre.—MERGER. 


A judgment ona joint promissory note against one promissor, 
constitutes a bar to any other suit against any other promissor, 
because the note is thereby merged in the judgment. 
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Promissory Nores.—LIasBinity Or INporseErs. 


Where A draws a bill of exchange on B, (who accepts it, ) 
payable to the order of C, who indorses it to J), and D indorses 
it back to C, the latter can maintain no action thereon against D. 


Palmer vy. Whitney, 21 Ind. 58. 


Promissory Notes.—Liasinity or INporseErs. 


But where A draws a bill of exchange on B, (who accepts 
it,) payable to the order of C, who indorses it to 2, who in- 
dorses it back to C, all on the day of its date, and the latter, 
before its maturity, indorses it, and procures it to be discounted, 
on his own account, by a bank, such bank may maintain an ae- 
tion upon it against D; because, in the latter case, the trans- 
action imports, upon its face, that the subsequent indorsement 
was made for the accommodation of the prier indorser, C, 

Pacmer vy. Whitney, 21 Ind, 58. 


SLANDER. 


Where the persons who hear a charge of larceny, complained 
of as slanderous, know the transaction referred to in the charge, 
know that that particular transaction is the one referred to as 
the ground of the charge, and know that that transaction was 
not larceny, no action for slander can be maintained ; but, if 
the hearers understood the defendant to repeat the charge, 
without reference to the transaction, as understood by them, and 
upon what he might assume to know beyond their knowledge, 
then the words might constitute a slanderous charve. 

Carmichuel y. Sheil, 21 Ind. 66. 


PAYMENT. 


The payment of taxes in an illegal and void currency is a 
nullity ; and the tax collector might, notwithstanding such pre- 
tended payment, proceed to collect them as in other cases. 

Richards y. Stogsdell, 21 Ind. 74. 
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PayMentT.—ACTION. 





But the tax collector does not, by reason of a void payment 
to him of taxes on his duplicate, acquire any personal right of 
action against the person making such pay ment, for the recovery 
of the amount of taxes so wer to be paid. 

Richards y. Stogsdell, 21 Ind. 7 


Banks.—Casuter, Power or. 


The cashier of a bank is generally, by virtue of his cftice, 
intrusted with the notes, securities, and other funds of the bank, 
and is held out to the world, by the bank, as its general agent 
in the management, negotiation and disposal of them, and, 
prima facie, he must be deemed to have authority to transfer 
and indorse negotiable securities, held by the bank, for its use; 
and the pure thaser thereof, in good faith, from ‘the cashier, 
without notice of any special limitation of his power to transfer 
and indorse such paper, will acquire perfect title thereto, and 
the indorsement thereof, as cashier, will bind the bank. 

The Bank of the State y. Wheeler, 21 Ind. 90. 


Usury. 


Usury may exist where there is no loan of money; or where 
a money de bt is created and forborne: or where the original 
contract by which a debt is created is for the purchase and sale 
of land, it may be usury for the vendor to demand and receive 
more than legal interest for the forbearance of such debt. 


Newkirk y. Burson, 21 Ind. 129. 





RECENT ENGLISH CASES. 
Court of Exchequer. 
3YRNE v. BOADLE. 
Negligence—Evidence of. 
A person was walking along a public highway in front of the shop of a 


dealer in flour, when a barrel of flour from an upper story fell upon him, and 
injured him. 
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Held sufficient evidence to go to the jury, that the barrel was in the care 
of the occupier of the premises and his servants, and that the accident was 
caused by their negligence. 


Declaration; that the defendant, by his servants, so negli- 
gently and unskilfully managed, and lowered certain barrels of 
flour by means of a certain jigger, hoist, and machinery attached 
to the shop of the defendant, situated in a certain highway, 
along which the plaintiff was then passing, that by and through 
the negligence of the defendant by his servants, one of the said 
barrels fell upon and struck the pl: untifl, whereby, &e. 

Plea: not guilty. —Issue thereon. 

This action was tried at the Court of Passage, of the borough 
of Liverpool, in October last, when evidence was given for the 
plaintiff, that on the Isth day of July, 1 863, he und his wife 
were walking along the pavement in a strect, in Liverpool, 
past the shop of the defendant, who was a grocer and flour 
dealer, when a barrel of flour, which was being lowered into a 
cart standing at the shop door, from a warehouse window 
above the defendant’s shop, fell, and injured the plaintiff. ‘The 
learned assessor, being of opinion that there was not suffitient 
evidence to go to the jury, directed a nonsuit, piving the 
plaintiff leave to move to enter a verdict ; and he lett it to the 
jury to assess the damages, contingently on its being held that 
there was evidence of negligence; and the jury assessed the 
damages at £50. 

A rule having been obtained to enter a verdict for the plaintiff 
for £50, pursuant to the leave reserved, 

C. A. Russell now showed cause. First, there is nothing to 
connect the defendant, or his servants, with the barrel. This 
defence is open to the defendant on the general issue, Mitchell 
v. Crassweller, 18 C. B. 237, Non constat, but what the eg 
of flour in question was being lcwered by a customer, by his 
own servants, into his own cart. Secondly ; supposing there is 
sufficient prima fucie evidence that the barrel was bei ‘ing lowered 
by the defendant's servants, there is no evidence that the acci- 
dent was caused by their negligence. The mere fact of an 
accident happening is not sufficient to raise the presumption of 
negligence, and to throw upon the defendant the onus of rebut- 
ting it; but the plaintiff is bound to give some affirmative evi- 
dence. Carpue vy. The London and Brighton Railway Company, 
5Q. B. 747, and Christie v. Griggs, 2 Camp. 7 79, are not authori- 
ties tothe contrary. In the former case evidence was given of the 
defective state of the rails ; the latter was an action of assumpsit. 
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(Bb RAMWELL B. referred to Skinner v. The London, Brighton, 
aaa South Coast Railway Company, 5 Ex. 787.) There both 
trains were in the management of the company, and it js 
searcely possible that they should have come into collision 
without negligence. Bird vy. The Great Northern Rb 
Company, 28 Law Journ. Ex. 3; Cotton v. Wood, 29 Law 
Journ. C. P. 333; Hammack vy. White, 31 Law Journ. C. P. 
129, 10 Weekl. Rep. 230, are authorities in favor of the de- 
fendant ; in the latter case, Erle C. J., during the argument 
(as reported in the Law Journal), commenting on Carpue \ v. 
The London and Brighton Railway Company, says: ** 1 entirely 
dissent from the doe trine, that the mere happening of an acci- 
dent throws on the defendant the onus of disproving negligence. 

Littler, in support of the rule, was not called upon. 

Pottock C. J.—We are all of us of opinion, that this rule 

should be made absolute. Mr. Russell is quite right in 
saying, that there are many accidents, in which no presumption 
of negligence can arise from the mere fact of the accident hap- 
pening ; hut he is quite wrong in the contention, that in no 
case of accident can such presumption arise from the mere fact. 
In the case of a man walking under a warehouse, and a barrel 
rolling out of an upper story and injuring him, it seems to me 
that there is a clear prima facie case of some negligence or 
other on the part of those who had control of the barrel, and 
ought to have prevented its rolling out ; and it cannot be that 
in “such a case the plaintiff should be bound to call as his 
witnesses, to prove w hat the megnaanes was, the persons who 
were employed i in the warehouse. So again, if, in the course 
of the construction of a building, & person passing along the 
road is injured by a brick falling upon him, the acc dent is 
sufficient prima facie evidence of negligence. An article of a 
nature calculated to do mischief gets into the wrong place and 
does mischief; and those who have control over it, are prima 
facie responsible. The evidence in this case was, that a man 
and his wife were passing the front of the shop of a dealer in 
flour, when a barrel of flour from an upper story fell down 
upon the man and injured him. This was quite sufficient 
evidence to go to the jury, that the barrel was in the care of 
the tradesman and his servants; and the fact of its falling 
prima facie, throws on them the onus of showing how. 

CuanneLL B.—I am of the same opinion. The first point 
raised by Mr. Russell is, that there is no evidence to connect 
the defendant with the barrel in question, but he was occupier 
of the premises from which it fell, and I think that is quite 














ane 9 arate 














Tha 2 ia ace 








Recent English Cases. 231 


enough. <As to the second point, I am of opinion, that there 
was abundant evidence of negligence to go to the jury. I 
think a person who has a warehouse abutting upon a footway, 
and lowers flour from that warehouse, has the duty thrown 
upon him to take ordinary care that it should not fall on the 
passers by. I agree that it is not every accident which will of 
itself warrant the presumption of negligence, but I dissent from 
the doctrine that there may not be accidents of such a nature, 
as, by the mere fact of their happening, to raise such pre- 
sumption. 

BreamMwecy and Picorr b.B. concurred. 

Rule absolute. 


Admiralty. 
‘Tue Trxior.” 
Wages—Payment to Consul, 


Ina suit for wages by foreign seamen, if their consul intervenes and asks 
that payment of the wage due to them be made to him on their behalf, the 
court usually grants the application. 


An action of wages, in the sum of £700, had been instituted 
by the master against the above-named vessel, belonging to the 
port of Boston, in America; and, under a decree in the suit, 
the vessel had been sold, and the net proceeds, amounting to 
£1,689 17s, dd., paid into court. An appearance had been 
entered on behalf of the owners of one-eighth share of the 
vessel, and also on behalf o! the American Consul. 

Deane Q. C. on behalf of the American Consul, and upon 
an affidavit of consent by owners of six eighth shares of the 
vessel, and, on the consent of the other defendant, moved the 
court to decree that the proceeds be paid to the consul, he un- 
dertaking to apportion them amongst the parties entitled. 

Dr. Lusiineron.—A motion on behalf of a foreign consul, 
that the amount claimed in a suit for wages by seamen be- 
longirg to the country which he represents, may be paid to him 
for their use, is, under circumstances like the present, granted 
as of course. If the consul objects to the court entertaining ¢ 
suit of this nature, on behalf of mariners belonging to his coun- 
try, the court always orders that the suit be discontinued ; and; 
if the consul himself undertakes to do justice between the par- 
ties, the court is always satisfied with that assurance, and 
transfers the matter to him altogether. 

Motion granted. 
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Intelligence and 


SERGEANT SHEE has been appointed 
to fill the vacancy in the English Hench, 
occasioned by the death of Mr. Justice 
Wightman. 

Mr. Justice Shee took the oaths of 
office consequent on his elevation to 
the Bench, in the Lord Chancellor's 
private room at Lincoln’s Inn, Decem- 
her 19. His Lordship transacted 
business at the Judge’s Chambers on 
Tuesday, and will relieve Mr. Justice 
Mellor, who has returned to town 
after disposing of the assize business 
at York, where he had been sitting, in 
consequence of the death of Mr. Jus- 
tice Wightman. 


We copy from a late number of the 
Solicitors’ Journal, the following cu- 
rious extract of the examination of a 
witness named Stronsberg, who was 
the injured party in an assault com- 
committed by one Napper, for which 
Napper had been summoned before 
a magistrate. It is undoubtedly an 
unusual exhibition of forgetfulness, or 
mistake of duty, on the part of the 
magistrate :— 

“Mr. SELFE (to complainant)—Do 
you know that your first wife is alive ? 

Complainant.—1 will not answer ir- 
relevant questions. 

Mr. SeLre.—You shall answer such 
questions as I consider I have a right 


Intelligence and Miscellany. 


Miseellang. 





to put, or I will commit you. It is 
important to this charge that you 
should answer my questions. They 
are not irrelevant. Are you married 
to this man’s daughter, and will you 
answer, or do you decline to answer 
on the ground that you are not bound 
to criminate yourself? 

Complainani.—It may criminate me, 
and therefore I decline to answer it. 

M. Setre.—I should think it would 
be difficult for you to answer any q ues- 
tions about your past life that would 
not criminate you. Is the defendant’s 
daughter with you at 3 Ebury Street? 

Complainant.—She is; but I decline 
to answer the question if she is my 
wife. I am living with the daughter 
of defendant as my wife. 

Defendant. — He was married to 
Mary Lewis, and she is living now at 
1 King Street, Grosvenor Square. He 
wanted her to take proceedings for 
the dissolution of their marriage. She 
says my daughter is not the first girl 
he has seduced ; he has also seduced a 
girl named Lambert. I hope you will 
question him about that. 

Complainant.—I have no objection 
to answer if you will let me go into 
your private room. 

Mr. SeLre.—I would not trust my- 
self in a private room with you unless 
I had a life preserver. 








